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MONDAY, JUNE 17, 2019, 9:07 A M
CORONA, CALI FORNI A

DALE SWANSON,

havi ng been first duly sworn, testifies as foll ows:

EXAM NATI ON
BY MR DEESE:
Q Al right. Good norning, M. Swanson.
My nane is Paul Deese. | represent the
Topor's in this arbitration, and |I'm going to be
t aki ng your deposition this norning.
Can we start by having you state and spell
your nane for the record?
A My nane is Dale Swanson; D A-L-E
SWA-NSON
Q kay. M. Swanson, |I'mgoing to hand you a
docunent that we're going to pre-mark as Deposition
Exhi bit Nunmber 1.
(Respondents' Exhibit 1 was narked
for identification by the court
reporter and is attached hereto.)
BY MR DEESE:
Q Do you recogni ze this docunent?

A Yes.
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Q Ckay. How do you recognize it? Were have
you seen it before?

A It was sent to ne by ny attorney.

Q Ckay. And did you bring any docunents with
you in connection with this deposition or arbitration
general | y?

A No.

Q Ckay. Al right. I'mgoing to start out by
wal ki ng through the process a little bit, giving sonme
gui delines for how we're going to proceed.

Have you ever been deposed before,
M. Swanson?

A No.

Q kay. Do you understand that you're under
oat h here?

A Yes.

Q Okay. Do you understand that you're -- in
taki ng an oath, you're prom sing that everything you
say i s gonna be truthful and honest to the best of
your recollection?

A Yes.

Q Al right. Do you further understand that
t he testinony, even though given in this infornal
setting in a conference room has the sane force and

effect as if it were being given in a court of |aw?
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A Yes.

Q And you al so understand that ny questions
and your answers are bei ng taken down by our court
reporter here?

A Yes.

Q Al right. To that end, as a courtesy to
her and as a courtesy to you, I'mgoing to ask a
gquestion, I"'mgonna let you fully answer before |
step back in.

I'd ask that you do the sanme. |If we're
tal ki ng over each other, it nmakes it very hard for
her to take down everything that we're saying and
creates a nuddl ed record.

Is that fair?

A Under st ood.

Q Al right. Do you al so understand that
you' || be given an opportunity to read this
deposition transcript and nmake any changes to the
form of your answer?

A Yes.

Q Okay. Now, just as a couple ground rules,
| ' m gonna ask you questions and your attorney's gonna
have an opportunity to object.

Now, unless he instructs you not to answer,

he's placing the objection on the record for the

CENTEXT LEGAL SERVICES
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pur poses of -- well, for the record and for the
arbitrator to decide later, but you still need to
respond to the question unless he specifically
instructs you otherwse. At which point, if
necessary him and | will have a di scussion about
t hat .

Al right? Do you understand that?

A Yes.

Q Ckay. If | ever ask you a question that you
don't understand, feel free to just ask ne to
rephrase it or ask a different way. | want your best
testi nony here and not an answer that is based on a

guestion you don't understand.

Al right?
A Yes.
Q Al right. Also, this is a nore infornmal

setting. So if at any point you need to take a
break, get a drink of water, you know, get sone fresh
air, whatever it is, just let nme or your attorney
know and we'l|l be happy to step outside.

Unl ess you ask for one, | usually try to
t ake breaks about every hour and a half. So about
the hour and a half mark we'll probably take one any
way just to get us all sone fresh air and stretch our

| egs.
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Is that all right?

A Ckay.

Q Al right. Now, like | said earlier, | do
want your best testinony here. So | don't want you
to try to guess at any answers.

If you don't know the answer to a question,
it's totally fine to say "I don't know' or "I don't
remenber” and I'll try to either clarify the question
or explore the area a little nore to see exactly what
you do renenber.

Okay?

A Ckay.

Q Al right. Now, like | discussed a little
bit before, we have a court reporter here taking down
the transcript of our questions and answers, which
means it requires verbal responses.

And so far you've been doing a great job of
that. So if you can try to avoid noddi ng, or
grunting, or using, you know, "mmhmi type answers
i nstead answering with affirmative responses, that
will help nake her job easier and nmake the record a
| ot clearer.

Al right?

A Ckay.

Now, the nature of these proceedings, it's

CENTEXT LEGAL SERVICES
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unlikely that we'll get into too nmuch of this, but
it's possible that | may get into sone sensitive
matters.

Not doing this to enbarrass you. |'mjust
trying to determne -- to bring out the best evidence
here and to, you know, fully explore the issues that
are here.

So | just want to let you know we m ght get
into sone subject areas that, you know, you nay feel
unconfortable wwth. And I'mnot trying to do
anything to enbarrass you, just follow ng where the

testi nony takes us.

kay?
A Ckay.
Q Now, to that end, | amentitled to your best

testi nony which neans | need to determ ne whet her
there's any reason why you can't give your best
testinmony to me here this norning.

So |I'm gonna ask you just a few questions to
make sure that you're able to give the best testinony
you can at this deposition this norning.

So before we proceed, are you presently
t aki ng any nedi cations that would affect your nenory
or your ability to understand the questions that |I'm

aski ng?
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A No.

Q Ckay. Have you had any al cohol this

Q kay. Have you recently suffered any type
of traumatic injury that mght affect your nmenory or
your ability to understand questions?

A No.

Q Ckay. Al right. Wll, then unless you
have any questions for ne about the process, we'll
j ust get goi ng.

A Ckay.

Q Al right. Let's start with, what's the
hi ghest | evel of education you've obtai ned?

A | have a master of arts.

Q Ckay. And what's your naster?

A It's a master of arts in communication and
creative witing fromthe University of
San Franci sco.

Q kay. And what did you get your bachel ors
degree in?

A Bachel or of arts in communication in film
and vi deo from Col unbi a.

Q Al right. It sounds |ike you started your

career exploring a creative path; is that right?
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A (Nods head.)

Q And what brought you to real estate?

A | was working for the University of
California in San Francisco first in the University
of California Medical Center in their office of
desi gn and construction as a financial admnistrative
assi st ant.

And then | went over to the canpus side and
wor ked for University of California San Francisco in
a teaching hospital as a financial analyst class
for -- in their information technol ogy services.

And made a decision to relocate to the
desert where we've been visiting for seven years and
was interested in real estate and decided to get into
it at that point.

Q Ckay. And about what tinefranme is this that
we' re tal king about?

A 2005.

Q kay. So in 2005 when you decided to get
into real estate, what was the first thing you did to
dip your toe into the water?

A | got ny license.

Q kay. That would be your broker's |license?
A Agent's |icense.
Q

Agent's |icense?
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A Yes.

Q Ckay. And do you know your nunber off the
top of your head?

A 01725962.

Q kay. And so once you got your license did
you start working with the conpany or did you go out
on your own?

A You have to get your license through a
conpany as an agent.

Q Ckay.

A So | did that.
Q Al right. Wat conpany was that?
A Tar bel | .
Q Tar bel | .
And how |l ong did you work with Tarbell?
A Not long. | nmade a decision because | was a
new agent in a new area, | wanted to be with a bigger

conpany. And so | went to Col dwel|l Banker in the
spring of 2006.
Q kay. Col e Banker you said?
Col dwel I .
Cobal t ?
Col dwel | Banker.

O >» O >

Coldwell. Coldwell, | see.

Al right. And how |long were you with

CENTEXT LEGAL SERVICES
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Col dwel | ?
A Just under four years.
Q Ckay. So that would put you around 20107
A Yes.
Q Al right. And then from Col dwell where'd
you go?
A | went to Bennion Deville which was the
W ndenere franchisee in that area at the tine.
Q Ckay. And how | ong were you with thenf
Alittle over five and a half years.
kay. And then fromthere did you --
Ber kshi r e Hat haway.
Ber kshi r e Hat haway?

> O >» O >

M hmm

Q And how | ong were you with Berkshire
Hat haway ?

A "Il be with Berkshire Hathaway four years
this com ng August.

Q kay. So you're still currently working
wi t h Ber kshire Hat haway?

A That's correct.

Q Ckay. So you' ve been an agent for about 15
years now, 14, 15 years?

A Coming into ny 15th year

Q kay. Just ball park estimate; how many rea

CENTEXT LEGAL SERVICES
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estate transactions do you think you've been apart of
in those 15 years?

A About 90.

Q Ckay. |Is there any distribution for you
whet her you're representing the buyer or the seller?
Li ke you represent the buyer nore often than seller,
sonething like that?

A Most of ny transactions have been with
buyers. Al that |I've had and do have now, repeat
clients who are -- I'mhandling their listing.

Q kay. Now, in gathering clients, do you --
are you responsi ble for going out and finding your
own clients or is that sonmething that the conpany
provi des for you?

A No, generally I'mresponsible for it.

Q Ckay. And how do you go about getting new
clients?

A | have tried a nunber of things, but what
they call desk calls, or wal k-ins, or open houses, or
sinply networking, referrals, things lIike that.

Q kay. And how do you know the Topor's?

A Bob Topor wal ked into the Col dwel | Banker
office in Pal m Springs on Septenber 24th, 2009.

Q You renenber that date specifically?

A Mm hmm

CENTEXT LEGAL SERVICES
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Q And how s that that you renenber that date?

A | renmenber him Just had a | ook on his face
i ke a man on a m ssion.

Q Ckay. And what was that m ssion when he
came in to see you at Col dwel| Banker that day?

A Vel l, he was | ooking for real estate.

Q Okay. What kind of real estate?

A He was | ooking for houses. | think that was
about as specific -- probably houses on a golf
course, can use a little of that. He cane that
evol ved specifically over time. Honmes that were on a
gol f course.

Q Mm hmm  And why was he | ooking for houses
on golf courses?

A Initially nmy understandi ng was he was
| ooking for sonething for himand his wfe,
Kat heri ne, as a desert getaway.

Q kay. And when he first cane in, did you
help himfind a hone?

A Vell, we started | ooking.

Q That lead to a transaction where they
purchased t hat hone?

A Not that day.

Q That nont h?

A No. Actually, we |looked at a | ot of
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properties until the end of 2010 and nade the first
of fer on Decenber 30th and 31st of 2010.

Q Ckay. Now, stepping back just to clarify.
What region are you working in generally? Like
what's your home narket ?

The desert cities and Coachella Vall ey.

Okay. What county is that in?

> O >

Ri ver si de.

Q Ckay. And do you do any work in other
counties?

A Not generally. | don't work that market.
don't live in that market. So | had been asked to
wite some offers on behalf of the Topor's in Orange
County and wote a flurry of those on properties that
were near where their primary hone is.

Q Ckay. Besides the Topor's, do you have any
clients that operate in O ange County?

A No.

Q Now, when you have a new client and you're
| ooking for properties for them how do you go about

finding those properties to bring to their attention?

A There's a nunber of different ways. |If
there's sonething I know about, | take themto it or
send it tothem [|'ll ask themif they want ne to

set up a search, you know, to send them properties by
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e-mail .

And sonetines they do, sonetines they don't.
They' Il ask nme questions. W'Ill make arrangenents to
neet and go see properties in sone cases, but it
varies fromclient to client.

Q kay. Now, when you said set up a search
what does that nean?

A There are a nunber of search engines fuelled
by the Multiple Listing Service that go out through
brokerages. You put in their criteria which can be
altered, then | ook for honmes that generally fit what
t hey believe they' re | ooking for.

Q kay. Now, the Multiple Listing Service or

M.S, right?
A Mm hmm
Q When you're on that, does it bring all these

di fferent search engines together in one place or it
just gives you access to the different --

A The MLS is the basis for these. |If you see
sonething on Zillow, nost of the content there is
coming fromthe | ocal boards, it's comng fromthe
Nati onal Association of Realtors, the state
associ ation of realtors, the |ocal boards that make
up the state association, they -- those listings when

they're entered, get into sites like Zillow, Trulia,
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Redf i n.

Q Ckay. And how does a new property end up on
M.S?

A Because if a listing agent has a |isting
agreenent, enters that in California you re obligated
to put it in there within 48 hours unless you have a
si gned excl usi on.

Q Ckay. Walk ne through that process a little
bit. So what woul d happen froma broker's
perspective if they have a new client |ooking to sell
a property?

A They have a new client |looking to sell a
property? |If there's a client who's contacted us
about selling a property, one of their agents -- from
a broker's perspective, only their agents woul d neet
with that client | ook at the property, enter an
agreenent on listing termns.

Q kay. And then within 48 hours it would be
required to put it on the M.S?

A And usually a signed agreenent has to be put
into place because there are things that have to be
done. They nmay want the property staged,
pr of essi onal phot ography taken.

Q Ckay.

A So.
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Q And then you nentioned sonet hi ng about
unl ess there was an exclusivity agreenent. Wat does

t hat nean?

A No --

Q | think --

A -- excl usion,
Q An excl usi on.

A There's a formcalled the SCLI which is the
seller exclusion of the listing fromthe Internet and
SCLM which is a seller exclusion of the listing from
t he M.S.

So if sonebody wants to enter an agreenent,
say they want to sell their, like they need to get
t he garage cl eaned out, the house cl eaned, they want
to have it staged, want to have phot ographs nade,
they may enter into that agreenent and then ask for
it to be kept off the market, for exanple, until the
15th of the nonth so that they can get those things
done prior to having it go public.

Q kay. |s there ever any situation where a
property mght not go on the MLS if the seller
al ready has a buyer, an interested buyer?

A Theoretically I"'mtaking a new listing on a
property where the seller to whom| sold the house

doesn't want the property marketed on the M.S t hrough
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the sunmmer. So that won't go active on the MS, and
therefore, it won't go out to Trulia, Redfin, Zillow,
all of those till GOctober.

Q So that seller could have a buyer approach
them say they nentioned that they were selling their

home and soneone was interested in buying it?

A Then that woul d have to be discussed. | had
one in Palm Springs in the spring, you know. |f we
have -- and it's not ny contract, that Berkshire

Hat haway has a |isting agreenent representation
agreenent for a buyer -- I'"msorry, for a seller,

t hen sonet hi ng woul d be added into the contract or
into the agreenent |ike an anmendnent that would

i ndicate that specific individual if they wanted that
to be excluded fromthe scope of the agreenent, the
listing agreenent.

So, for exanple, if sonebody -- | had a
client in Palm Springs that knew sone people who said
they were interested. That didn't materialize, but
when we wote the listing agreenment for him that
party was cited specifically.

Q Ckay. So you -- when you said, you know,
for a client you mght do a search of the MLS, how
does that work? Does a client give you a certain

criteria of what they're looking for in a property?
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A Mm hnmm | mean, | do ny own search. The
M.S is an auto-generated. You set up the criteria.
You can change the criteria. You can add criteria to
it or renove criteria fromit, but it's kind of a
gar bage in, garbage out situation.

If you're | ooking for properties that aren't
in an HOA 'cause you don't want to pay homeowner's
dues as an exanple, you put a zero figure in there.

And the systemthat they're using in Palm
Springs now that sone agents aren't putting the
honmeowner' s associ ation dues, so if information has
been entered incorrectly by the listing agent.

Properties will cone up that you nay know
specifically are part of an HOA that have a nonthly
f ee.

So you have to go in there and | ook at them
and weed them | ook for things that m ght be m ssed
and things that are included that don't apply.

Q kay. What's your personal process when,
say, you have a new client |ooking to buy a property
in terns of determ ning what the client's criteriais
for the hone they're | ooking to purchase?

A Sinmply talk to the client.

Q kay. Do you have like a |ist of questions

that you go through with them or is it nore just
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experience, you just kind of know what kind of
guestions to ask?

A Part of it is experience. Part of it is the
individual. Every client is different. Every client
has different wants or needs, reasons for taking
action.

Q kay. So you don't have like a standard

formthat you have --

A It changes. No.
Q Yeah.
A There are standard forns you can use, but,

you know, a |ot of those are specific to markets that
are different than ours. There are a |ot of
secondary or out-of-area owners in that narket.
So if sonebody were selling hones in places

i ke I ndianapolis or M| waukee, but they're | ooking
to have their -- get to work or get the kids into the
best school, then their criteria is going to be
vastly different from sonebody who's | ooking for a
second hone they're going to retire into in Palm
Spri ngs.

Q s that -- would you say that's the nmajority
of people |l ooking to purchase in your field?

A Yeah, out there.

Q Second retirenment honme type thing or
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vacati on property?

A O they are retiring down there, you know,
they're in the process of retiring now  But
general ly, not al ways.

| mean, there are primry owner-occupant
residents that Iive and work in Palm Springs that
have school -age chil dren.

But still the majority of them are ol der
denogr aphic, enpty nesters, childless couples, people
who are buyi ng secondary property.

Q Since a great deal of these people are
| ooking to retire in the Palm Springs area, would it
be fair to say that nost of them are probably not
fromthat area initially?

A Yeah, npbst of them

Q Ckay. So how do these people usually end up
getting contact with you?

A | neet them at an open house. They call
into the Berkshire Hat haway office. They contact ne
by e-mai|l or tel ephone directly.

Q Mm hmm

A CGenerally, that's howit works. O they've
been referred. | nean, one | closed in April froma
couple from Al aska with col | ege-age daughters, that

was a referral froma longtine friend.
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Q Ckay. And then in these situations |ike
let's say with a client in Al aska, how would you --
what's your main form of communication with the
client?

A Tel ephone.

Q kay. A lot of telephone calls, properties
you' re | ooking at?

A "Il use tel ephone, text and e-mail. But,
you know, if it's sonmething that needs to be

clarified, or date stanped, or tinme stanped, you

know, I'll e-mail it, but | used all those forns.
Q Ckay.
A Tel ephone is nore i medi ate and nore
per sonal .
Q Mnhmm  Now, you said that sonme clients
you'll send out the search results by e-mail, right?
A Yeah.

Q kay. And what does that | ook Iike? What
do you send over?

A Vel 1, what usually happens is imediately
they' Il get a series -- if you set up a search in the
EL 60 results, they'll get an e-nmail that have 60
listings or a link that has a portal where they can
see all those.

From that point on as long as the search
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remai ns active, then properties cone up that match

their criteria. They'll get an auto-generated e-nail
about it --

Q Ckay.

A -- every tine sonething cones on the nmarket,

cones back on the market that fits that criteria.

Q Now, | know | can like go on Redfin and | ook
up properties and stuff like that. Can anyone get on
the MLS website?

A Yeah, there's a public face to the M.S.

Q Ckay.

A Doesn't have all the -- if it's comng from
an agent, usually it has to cone froman agent, but
there is a public version of the MS.

Q Ckay. And what does the agent version of
the MLS have that, say, the public-facing version?

A Showi ng instructions for one thing, whether
it's alarnmed, alarm codes, gate codes, whether it's
owner - occupi ed, whether it's being excluded fromthe
mar ket for a certain period because of residents,

tenants and residents, private contact nunbers for

owner s.
Q kay. Now, we've been using the term
"agent"” and "broker." To you, what do those two

ternms nean? What does "agent" nean?
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A An agent, a licensed sales agent in
California has to be affiliated with a brokerage.
It's possible for themto go and get a broker's
l'icense and then still be associated wth brokers.

My title woul d be broker associate. But in
California then under the | aw of corporations, a
broker can set up their own operation independently.

They can -- you know, for exanple, the first
transaction | ever did wth the Topor's, that owner
had gotten her broker's license and heard that
property had been handl ed through | think four prior
listings with established agents with | arge
cor porati ons.

And ultimately she was in a short sale
situation. She got her |license to represent the
house herself as the broker.

Q kay. So you have an agent's license, but
not a broker's license; is that correct?

A Ri ght.

Q Okay. So you operate under Berkshire
Hat haway' s br okerage |i cense?

A | operate under the Berkshire Hat haway
franchise that's in the Coachella Valley that's owned
by the conpany called the Americana G oup of Las

Vegas now.

CENTEXT LEGAL SERVICES
855.CENTEXT

30


http://www.centextlegal.com/

© 00 N oo o A~ W N P

N N N N NN B B P P P P P PR P
o A W N P O © © N O 0~ W N P O

DALE SWANSON

June 17, 2019

Q You ever thought about getting your broker's
i cense?
A Mm hmm

Q Any plans on doing so?

A Not inmmediately. | have to say at Col dwel |l
Banker for whatever reason, |I'mnot sure it was good
advice early on, | was advised by the managi ng broker

in that office you don't want to get a broker's
| i cense, so. But..

Q Did he say why?

A | think he just felt the additional expense,
l[tability involved, but we have to be covered by
errors and om ssions insurance any way. So yeabh,
consi dered it.

Q Ckay. Now, between a broker and an agent,
are there different duties that each owe to a client?

A No.

Q kay. So the duties are the sane whether --

A The fiduciary duties and ethical duties to a
client are the sane.

Q kay. All right. So let's go through a
hypot heti cal situation. Just kind of wal k nme through
t he process.

You have a buyer. You're representing a

buyer. You find a property that they want. What's
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the first thing that you do?

A Well, the first question obviously is if
they want to nmake an offer, you know, and what offer
that is; is it gonna be a finance offer, is it gonna
be a cash offer, how quickly would they like to
close, the terns of the offer are basically the
guesti ons.

And then, you know, if, in fact, they want
to go forward with a witten offer and | have the
terns, | wite it for them verify that the terns
are, you know, the terns that they want. And get
their signature on it, submt it, present it to the
ot her party, the listing agent.

Q kay. And then if the listing agent accepts
the offer or the -- you know, the seller --

A Yeabh. | mean, that's an inportant
di stinguish to make. Realtors aren't parties to
transactions. W can't interfere wth those, but the
listing agent then takes the offer, presents it to
t he seller

Q Mnhmm  Then if the seller accepts the
of fer, what usually happens next?

A W open escrow with one escrow conpany,
whoever -- you know, whatever's indicated on the

contract or agreed to. And then there's a three-day
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period in which the buyer has to get their earnest
noney deposited into escrow.

Q Ckay. And is there a purchase sale
agreenent type thing that's entered into at sone
poi nt ?

A It's the RPA the purchase agreenent that
was executed by both parties, and then that gets put

into escrow instructions by the escrow officer --

Q Ckay.
A -- escrow conpany.
Q Now, in these situations where you're

representing the buyer, do you usually generate the
pur chase sal e agreenent ?

A Are you tal king about the purchase
agreenent, the RPA?

Q The RPA.

A Yeah. |f you're representing a buyer,

general ly, yes.

Q kay. So it's not the seller as broker or
agent ?
A Unl ess sonebody goes -- buyer goes to a

listing agent, says | want to wite it up and they're

confortable with having that |isting agent doubl e on

the deal, which is legal in California.

Q Are there other docunents that go along with
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t he RPA when you're generating that docunent?

A Yeah. There's a package that goes out,
standard agency di sclosure. | usually include what
is called the SPSA, statew de buyer and seller
agreenent which is -- nowit's 12 pages, it was 10
pages. Basically it's informational to the client,
what their rights and responsibilities are.

Q Ckay. And what -- is there a certain entity
t hat produces these docunents that you can access and
gener at e?

A Yeah. They cone -- as a realtor nenber, you
can be a licensed sales agent in California w thout
bei ng a nenber of the National Association of
Real t or s.

So the term"real estate agent" or "realtor"
gets used interchangeably, but realtors are actually
a menber of the National Association of Realtors and
the state association of realtors.

And CAR in California, the California
Associ ation of Realtors has a conpany contracted with
cal l ed ZipLogi x that provides those docunent fornms,
the state tenplates for all these online to its
menbers.

Q kay. And then do you have to have a

nmenber ship or sonething |like that to access those
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fornms?

A Yes. NMm hmm

Q kay. |Is that a nenbership that only agents
or brokers can have, or can anyone pay for a

nmenber shi p, do you know?

A You have to be an agent or a nenber --

Q Ckay.

A -- or broker.

Q Mnrhmm Al right. Al right. So once you

have the RPA signed and earnest noney deposit down,
what happens next in the buying process?

A There are -- there's standard docunents that
have to be signed off, whether a buyer -- since |I'm
representing the buyer, if they're getting an
I nspection, for exanple.

So they go through the process of hiring or
wai vi ng, you know, there's buyer's inspection waiver
form but there are a series of fornms for each of
t hose steps, CAR standard forns.

Q Vell, why don't you wal k ne through what are
t hose vari ous docunents.

A There's a buyer's inspection waiver and/or
the receipt for reports that indicates that they' ve
received -- if they are getting an inspection, that

i ndi cates their recei pt of the buyer's required
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naturals -- natural hazard disclosure, whatever
reports they're entitled to including honeowner's
associ ation, docs, requests for repair.

If a buyer is requesting any repairs based
on the inspection, you have to get those forns
executed. It's the process of having or waiving
what ever inspections they have.

You know, if it's a cash transaction and the
offer is being made with a quick closing and they're
not asking for inspections, then just have to get an
i nspecti on wai ver.

Q Ckay.

A You know, but that's witten into the RPAto
begin with.

Q Mnrhmm |s there any type of |ike nmandatory
di sclosure formfor the seller to fill out?

A Yes. So there's a couple of them There's
a transfer disclosure statenent, and then there's a
seller property client questionnaire.

Q kay. And do you as the buyer's broker

usual Iy provide those or is that sonmething you rely

on the --
A That has to cone fromthe seller side.
Q Ckay.
A Has to becone conpleted by the seller and
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the seller is supposed to provide it. The seller is
al so obligated to, for exanple, provide the natura
and hazard di scl osure report which usually contains
things |ike issues with earthquake zones,
I i quefaction, noise, contam nated sites, tax
i nformati on.

Q Mnhmm  Woul d that be |ike Megan's Law

di scl osures and stuff like that as well ?

A Yeah.

Q Ckay.

A Usual | y about a 35-page report.

Q And that's all coming fromthe seller?
A Yes.

Q Al right. And then in terns of the escrow
I nstructions, do you have any responsibilities there
or is that -- you leave that up to the --

A That's handl ed by escrow.

Q That's handl ed by escrow?

A Yeah. M responsibility is to | ook at them
proof them and if there's any errors, to catch them
and have them corrected.

Q Ckay. So you nonitor what --

A Yeah.

Q -- what escrow s doi ng?

A

But escrow solicits the signatures on those.
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So I"mjust basically looking at it fromthe outside
and nmaking sure it is, in fact, what was agreed to on
t he RPA.

Q And then in ternms of, you know, before the
buyer cl oses, you know, what kind of discussions do
you usually have with your client?

A That would vary fromthe client, you know,
what experience we're having with the seller, whether
or not they're getting financing, or what the status
of their loan is, whether or not they had
i nspections, what the results of those inspections.
So it's gonna vary from buyer to buyer.

Q Okay. Now, in terns of all these docunents
that you're providing to your clients, what do you do
to instruct them about what the docunent is and
what's required of thenf

A Vell, | ask themif they have any questi ons,
what are their questions. And sonetines they'l
bring those questions to ne before -- you know, |
have to ask, you know, if they don't understand
anyt hi ng, what am | signing, you know, they'll ask ne
what is this, what does this nean?

Q Mm hmm

A And |'I1l explain what the docunent is for.

kay. So you send themthe docunents and
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you just ask themto look it over and if they have
any questions --

A Yeah. | nean, a |lot of brokers,
particularly |arge brokers |ike Berkshire Hat haway
have their own in-house fornms as well.

Ber kshi re Hat haway has its own version of a
| ocal area disclosure that tal ks about things |ike --
things specific to the desert; heat, w nd, earthquake
zones.

They have -- every brokerage has an
affiliated business arrangenent disclosure. Every
maj or brokerage has its own -- they have a preferred
vendor relationship with this escrow conpany or that
title company.

Whet her or not that those parties are
actually being used in the transaction, you know,
they will disclose if they have a business
relationship with them

Q kay. And then in ternms of signing the
docunent, do you have a preferred nethod of how you
have your clients sign?

A | prefer to have themdigitally sign, but,
you know, | kind of put that forward that every
client isn't confortable using digital signature.

And there are a couple of vendors for that. The
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bi ggest one i s DocuSi gn.

Q Is that the one you usually use if your
clients are --

A Yeah, | usually -- the California
Associ ation also has an a |line of Zi pLogix. They
have Digital Ink which is another version of the sane
sort of thing.

A transacti on managenent systemis being
used by a |l ot of conpanies including Berkshire
Hat haway that's called SkySlope. It has its own
version called Digi-Sign, but they're all digita
si gni ng net hods.

It's, | think, become the standard in the
i ndustry now, but, you know, it wasn't that |ong ago
that it was not. And sone people are not confortable
doing it, don't understand the software or the
process, aren't -- don't see thenselves as being
conputer friendly.

Q Mm hmm  Okay. Now, when you -- do you ever
have a client cone in to do a wet signature with you
in office?

A Yeah, soneti mes.

Q Mn hmm  Just --

A It's pretty rare anynore, but yeah, | have.

|*ve had clients who have said they're having trouble
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wth their e-mail for whatever reason and they'l
cone in and wet sign docs.

Q But nost even if they're not using the
DocuSi gn, do they just e-nmail you back a scanned copy
or sonmething like that?

A Well, obviously if they're comng into the

of fice and wet signing, | can nmake a copy right
t here.
Q | mean the ones who aren't comng into the

office for a wet sign, if they're not doing a

DocuSi gn?
A |'ve had clients that |I've sent them as
attachnents to PDF, attachnments to e-mail. They

print them out.

They' Il sign themand scan or -- | try to
di scourage them from faxi ng them because they becone
illegible, but -- and then once they sign them scan
t hem back, attach themto another e-nmail and return
as PDF's.

Q kay. Al right. So getting back to your
relationship with the Topor's. You said you first
met M. Topor in 20107

A 20009.

Q 20097

A Sept enber 2009.
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Q Ckay.
A Was ne personally.
Q But you didn't close the first deal until
Decenber 20107
A We didn't close the first deal until the end
of July of 2011 on a house that an offer was nmade on
Tax Day of 2011, but we | ooked at a nunber of
di fferent houses in a nunber of different areas.
And, you know, this is howit generally
wor ks w th buyers, you know. Particularly if they
don't own out here or they're not fromthe area in
the desert, |ook at different things.
And it cones clearer to themeven what their
criteria; is this house gonna be big enough, do I
want to live in this area.
| recall maybe one of the first excursions |
made with Bob probably in the fall of 2009, it may
have been right about that tine, we went up and
| ooked at a golf course conmunity to the northwest of
Desert Hot Springs only because there was an idea
about a price point and there were hones at M ssion
Lakes in that price point.
But the |ocation and the size of those hones
in that area, you know, you had to kind of go through

a rather rugged | ooking desert area, you know, wth
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wind farns to get to it.

And so that wasn't ideal. So the houses
t hensel ves on the golf course was okay, wasn't what
he was | ooking for. So we |ooked at places |ike
Mountain View and La G trus and a nunber of gated
gol f course conmunity devel opnents in Pal m Desert,
Rancho M rage, Indio, at one point Indian Springs and
La Quinta.

Q Do you know where M. Topor's nor nmal

resi dence i1s?

A In Orange. Mmhmm | n Rocking Horse Ridge
in Orange.
Q So woul d he drive out from Orange to neet

you to view these properties?

A Mm hmm

Q And when you had a property you wanted to
show him how did you usually |et him know?

A Wll, we'd discuss it on the phone. W
tal ked on the phone a lot. W talked -- we
corresponded by e-nmail.

And usually -- not sure if always, but
usually would send an itinerary; |'ve got six hones
for us to look at or eight honmes, and here are the
ones | think we shoul d see.

Q Mn hmm  Woul d you send him M.S |istings by
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e-mail ?

A Well, yeah, an e-nmail would go out in
addition to the auto-generated e-mail, you know. If
| would see sonething that's |ike | ook at what's back
on the market or what about this, you know, sonething
that | felt | should call out.

And Bob woul d do the sane, you know. He
woul d see sonething. And e-nails on the market or
back on the market. You know, Bob would say a guy
must be snoking sonmething in reference to the asking
price.

Q So with respect to the auto-generated
e-mails, | think you said before just once the
criteria was in, it would just keep repopulating --

A Yeah. And then if sonething fell out of
escrow, canme back on the market, or sonething new
came on the market that | felt was worth taking a
cl oser look at, |1'd say hey, what about this, send a
separate e-nail

Q And is that a function that the MLS listing
site provides or the auto e-mail?

A The MLS has as it's in there are a nunber of
different platforns providers for the M.S in Palm
Springs which is affiliated wwth a board call ed

Central Los Angel es and West side. The platform host
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Is a conpany called the M.S. com

In Pal m Desert the Pal m Desert Regi onal
Associ ation of Realtors is a conpany out of Boston
cal l ed Rapitendi (phonetic).

But yeah, they all have, you know, the
capability of an agent or broker to go in and set up
criteria for their clients and set up their client's
contact information in there.

So that if the client wants, you can al so
schedule. You know, if they only want to be -- if
they don't want to be receiving e-nmail inmediately
all the time, you can set it up so that they get them
at 5:30 in the nmorning or --

Q Once a week, sonmething like that?

A Once a week, you know, on Wednesdays or
things like that.

Q kay. And when you were searching for this
first property for Bob, did you set up any type of
aut o- popul ated e-mail for hinf

A They were already running. |In fact, for a
long time I had two going. After it becane clear
that they |liked Rancho La Quinta in particular.

You know, we were |looking at, as | said, a
nunber of different comunities. And at one point --

may have been after we closed that short sale, the
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first one at Rancho La Quinta, and then it becane
nore evident later that they were interested in
buyi ng nore than one house in the desert.

Then | had two search engi nes running; one
specific to Rancho La Quinta and properties on the
mar ket within there, and another generally for that
type of honme that size in a, you know, planned unit
devel opnent, gated golf comunity.

So, you know, whether that would be in
Rancho M rage, or Pal m Desert, or wherever. So |I had
two running concurrently for a period.

Q kay. And what was it about that Rancho La
Quinta properties that you believe was nost
interesting to Bob?

A Well, to Bob, what | always found is Bob
al nost made a beeline straight through the house. He
didn't really I ook nmuch at the house. What he was

| ooki ng at was the view.

Q Mm hmm
A | don't think that was the case with
Kat herine, but Bob would just -- you know, he'd go

out to the back and he wanted to see what the view
was from over the pool fromthe back

Q Mm hmm

A So that becane his kind of defining
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criteria. | mean, we | ooked at a | ot of nice houses
and a lot of themhad striking views, but that becane
the nost imediate criteria between one nice recent
constructed 3,000 square foot devel oper's |uxury hone
in a gated golf course community versus anot her what
was the view when you were out in the backyard.

Q And is that sonething that's included in the
listing so you can kind of target your search that
way ?

A You can't. Theoretically there is criteria
you can check when you put in a listing and say it
has a nountain view, it has a fairway, viewit has a
greenbelt view, that sort of thing.

Agents don't always do that. Wen they do
they're not always correct, you know. You really can
only -- you have to experience the property in
person, you know.

There's a ton of information. |It's al nost
too nuch information on the M.S, but you don't know
until you wal k the property what the properties |ike.

Q Before you take a client to a property, do
you ever utilize |ike Google Maps to try to get a
sense of the surrounding area?

A No, that doesn't give nme any sense of it.

Q Even doing the 3-D view and adjusting the
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angle and all that?

A Yeah. Again, as far as taking clients out
in the Coachella Valley, I"'mfamliar with the areas
nmyself. And sonetines a client wll ask ne about a
property and they're out of area so they don't know.

And I'Il say yeah, that's a nice house, but
there's a power station on the other side of the
wal |, so.

Q Just based on your personal experience in
the area, you kind of get a sense -- you start to
know where --

A Yeah. | can, you know, tell themthat --
"1l say, you know, try looking at that in aeri al
view and they' Il go "Ch, what is that?"

Q Al right. Now, so after this first
property that closed in July of 2011, did you keep
wor ki ng wi th Bob?

A Yes.

Q When was the next tine he cane to you for
your services?

A The only questions -- | renmenber having an
e-mail with Bob because it wasn't evident at the
outset that Bob and Kat herine were going to by nore
t han one house out there.

And | think the idea was that they were
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going to use it as their, you know, vacation hone.
And that was ny understanding until, you know,
perhaps they would retire into it.

But then it becane -- the subject cane up
using it as a vacation rental which becane a hot and
trendy idea.

And then there was sone nention of the
possibility of renting it out while they were not in
resi dence.

And then it turned up, that particul ar
house, as a listing as a vacation rental. And Bob
had cone to ne with a question about sonething and |
did say "I thought you were working with" -- can't
remenber his name now, John sonething wth Col dwel |
Banker, John Nel son maybe.

And he said only, you know, for the rental
side of -- you know, to list themas vacation rental
properties, said okay. So whatever the question was
| answered it, responded to it.

And, you know, then there was -- of course
Bob was finding properties in Orange County near to
where he lives. These were condos and town hones in
devel opnents that were nearby where their primry
resi dence was.

So I, you know, said "Well, I'Il be happy to
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wite the offer for you. QGbviously |I don't, you
know, |ive and work over there." But | wote a
flurry of offers.

And because we were generating them so
quickly, | nmade -- | pushed to have them or asked to
have themdigitally signed, which they did. | think
that was really about the only tinme that they did
DocuSign or Digital Ink because we were sendi ng out
i ke a couple dozen, | think, offers on condos that
were in Orange.

But in that nmarket at that price point on
t hose type of properties, it was always a | ot of --
there were a nunber of conpeting offers.

But he canme back to ne and said they weren't
confortable doing it that way. So we went back to,
you know, ny sending the docs over and they woul d
sign and scan and send them back as PDF attachnents.

Q So you said they were asking for help with a
flurry of listings you said in Orange?

A Yeah. And then shortly thereafter neighbors
in the community where they live were under water.
They were in default on their house. And these were
peopl e that Bob and Katherine had |ived where they
live for nearly 30 years even at that point.

And their son and daughter-in-|law were
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interested in buying this house, this neighbor's
house, so.

And because I'd handled a prior short sale
transaction for them at Rancho La Quinta, approached
me agai n about, you know, working with these
nei ghbors and their son and daughter-in-Ilaw on doing
a short sale transaction to sell the house to Jason
and Kat herine (phonetic) their son and
daughter-in-law. And that was in May of 2012.

Q kay. And did you help them get that house?

A Yeah, it -- eventually we got approval
and -- fromthe lender. |I'mtrying to renmenber who
the | ender was on that. It mght have been --

believe that was Wells, but any way, it closed in
Decenber. So it was about seven or eight nonths.

Q Decenber of 20127

A Yeah.

Q kay. Now, when you say "short sale,” what
do you nean by that?

A Wl l, short sale is where an owner owes nore
on the hone than the current market val ue of the
honme. Bob was interested in those because you could
make an offer that was -- you know, to a notivated
group seller.

And if you could get bank approval on that
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offer, you mght get a steep discount versus the
standard nmarket price of that house.

Q From your perspective as the agent, is there
a different process for you when you're dealing with
a short sale as opposed to --

A It's a nore arduous process. It's a |onger
process. There is no one specific process. The
banks becane better, which isn't saying nmuch, but
about handling short sales eventually because they
realized eventually when the market was at its worst
in the last crash that it was going to be -- it was
in their best interest to approve a short sale rather
than to foreclose on a property.

There were going to be many nore additional
costs for, you know, Wells or B of A or whoever to
foreclose on all these houses. There's asset
managenent who has to hire field services, and then
they're responsible for all the |iving encunbrances
on these properties.

So, you know, short sal es becane a
phenonenon and -- but there -- for a long tine there
was no specific process. And you had one division of
a bank in one part of the country and anot her
di vision in another part of the country.

And there used to be a phenonenon at the
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outset of this that, you know, sonebody woul d nmake an
offer on a short sale house where, you know, the
owner owed nuch nore than the current market val ue.
The offer was accepted, it went to the
| ender for approval, and the |oan division, the
l ending division was in St. Paul and the REO or real
estate owned division was in Austin, Texas.
And in the neantine, the clock was ticking
and these people on all sides had been waiting for a
year. And all of a sudden a house was no | onger
theirs, it had been forecl osed.
So it took themawhile to get their act
toget her about it. But the first house we did
t oget her was a short sale. | think, as |I said, the
of fer was made on April 15th. It finally closed on
July 29th. And that was relatively quick, so.
Q kay. So the first house was a short sale?
A M hmm
Q kay. And do you happen to renmenber the
address of that property?
A 49440 M ssion Drive West.

Q That's i npressive.

A VWhat ?
Q | said that's inpressive that you recall the
addr ess.
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Al right. And then you nentioned John
Nel son | think you thought his nane was? Wo is that
agai n?

A |"msurprised that I"mhaving difficulty
remenbering. He was a partner, but | think it was
John Nel son and his partner whose nanme |I'mforgetting
now, they were at Col dwell Banker at the tinme. |
t hi nk they subsequently went to Bennion Deville.

Q Ckay. And what context did Bob bring John
Nel son to your attention?

A Vell, he didn't bring to ny attention. Bob
had asked nme a question and what |'d seen was that
t he house that we had -- you know, that | had handl ed
for themprior July had come on the market as being
offered as a vacation rental property, short-term
rental, and it was being handl ed by that agent, so.
And for awhile he was the Topor's listing agent on
their rental properties.

Q kay. Do you do any rental work?

A No.
Q Just purchase and sal e?
A | place people as tenants in |long-term

rental situations, but | don't handle any property
managenment or vacation rentals.

Q Ckay.
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A You know, | have people that are | ooking for
that sort of thing. There are many property
managenent conpanies out there to refer themto
t hose.

Q Now, prior to helping their son purchase his
home, you know, in the same nei ghborhood as where
they currently live, you said you were hel ping them
get sone offers out on sonme properties | believe you
said, also in the Orange County area?

A Yeah. There were a nunber of offers that
went out in quick succession in a gated condo or town
home communities that were nearby in O ange.

I n Orange?
M1 hmm

Did they close on any of those properties?

> O >» O

No, not that |'maware of. Not with ne.

Q Ckay. And then follow ng hel ping get their
son into his hone, where'd your relationship with Bob
go fromthere?

A It continued pretty nuch as it always had,
you known, conversing on a regular basis,
correspondi ng on a regul ar basis.

And then by that point it had been becone --
not only had it becone evident, it had been

articul ated they were | ooking for nore than one house
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for the sane purpose, use it as a vacation rental
property.

There was one | found, had a search running
al so on sonething called Realty Track which is a site
that sends to ne listings that are in default or that
are foreclosed, not only just what's on the narket,
but if there's been an NOD or a notice of default
filed on a property.

And, you know, if those would cone up, I'd
mention that. |1'd look at the history and talk it
over with Bob, nmade an approach a couple tines.

The first one was also in Rancho La Quinta
to the owner on title there, tried to contact him by
phone, sent hima letter, did finally reach him
Cenerally sellers who are in default are not -- they
can be -- at best they can be defensive.

He wasn't interested, the seller, at that
time. And then nine nonths later | think the house
showed up listed with the agent who had sold it to
himas a short sale.

And | said look at this, this is 78758 Via
Carnel that was on the narket that we tal ked about,
you know, in Septenber. So this was in June 2013,
and made an offer at that point.

Q kay. And did that -- did the Topor's
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eventual ly cl ose on that property?

A Yes.

Q Ckay. So at this point, you know, you said
it had been established that they were | ooking for
mul tiple vacation rental properties?

A They were | ooking for nore than one, yeah.

Q Did you have any conversations about how
many they were interested in, whether it was a
perpetual thing, they were just | ooking for one nore?

A W just -- it was an ongoi ng search and an
ongoi ng di scussi on, you know, find one that | ooked
particularly good, and then nmake an offer on it.

Wth the houses out there at that price
point it wasn't a situation of witing nultiple --
usually I don't recall ever witing sinultaneous
offers, but it was different than the condos or town
honmes that were in Orange at a | ower price point, but
out there in the desert in La Quinta, you know.

W had an ongoi ng, you know, telephone
conversation, e-nmail correspondence, search engi nes
going |l ooking for that type of honme, that type of
property and periodically would get together and go
| ook at sonme, you know.

And, you know, if there were one that

| ooked -- sonetines even w thout going out and seeing
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them you know, |like this |ooks good, let's wite it
up, Sso.
Q So your understanding of the relationship

was you were just gonna be perpetually on the | ookout
and keep bringing these properties to their attention
as you found thenf

A Yeah, and that becane evident as the working
relationshi p went on.

Q So after the 2013 property did you help them
purchase any properties after that?

A Mn hmm  Yes.

Q What was the next one?

A Vel |, the next one we closed on was -- what
was that? It was 50185 Grand Traverse in La Quinta
Fai rways. And La Quinta Fairways is the next
devel opnent south from Rancho La Quint a.

La Quinta Fairways is on the north side of
50th. La Quinta Fairways is on the south side of

50th in La Quinta.

Q Ckay.
A But that was sonething we'd started, again,
a couple years earlier that it was -- that cane up in

a search for ne as a defaulted property in My of
2012.

| don't know if they were the origina
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owners, but |ongtine owers who were in assisted
care. And then a default showed up on the property.
Then the property showed up listed with an agent.
| made an appoi ntnent, went out and saw it.
And then Bob and | net and went out and sawit. And
then | -- actually, it was strange to ne because for
sone reason | received a direct call fromthe heir,
t he daughter of the owners and had a conversati on
with her that | didn't initiate.
And the house was pulled off the market.
And the followi ng year it sold at trustee sale. And
then it surfaced again in the |ate summer of 2014.
And | said | ook what's back, but yeah, we
had made -- we had actually -- | had witten an offer
that didn't get executed because the house was pul |l ed
of f the market.
Q This was in 20127
A In 2012. And then it went -- was sold to a
private investor in 2013. 2013 or early 2014, but by
Septenber it was back on the nmarket. The investor,
what he had done, whatever things he had done to the
property.
Q When you say -- what do you nean by what are
t hi ngs he'd done to the property?

A VWell, he, -- you know, putting in new
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cabi nets and counters and fl ooring, cosnetic work.

Q | nprovenent s?

A | nprovenents that he'd nade.

Q Ckay.

A W went and | ooked at it together. | went

and net Bob out there one night and | ooked at it and
ultimately wote an offer.

Q Ckay. And this was in 20147

A Yeah, Septenber 2014.

Q kay. And when did they close on that
property?

A In Septenber 2014. That was -- | believe
t hat was about a 17-day transaction all together.

Q That's pretty quick.

Yeah.
Q Yeah. And then what was the -- did you help

t hem purchase any properties after that?

A Yes.

Q What was the next property?

A 48185 Via Sol ana in Rancho La Qui nta.

Q And then how d you find that property?

A Well, again, we were always | ooking and |

had search engi ne running, not just for, you know,
gated golf course hones generally, but Rancho La

Quinta specifically 'cause they |iked Rancho La
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Quinta, by then owned two houses in there.

Q MM hmm

A And that house al so popped up on nenory. So
it was on Realty Track as a defaulted situation. And
| | ooked up -- agents through their nenbership on the
M.S can | ook at the title reference.

There's an inbedded link to the seller's
parcel nunber, click it, open it up, get that
i nformati on and show in that case that that owner had
been in and out of default repeatedly.

So | made an approach to her, |ikew se, by
phone and by letter. Probably, in fact, | think it
was Novenber of 2013, in md Novenber of 2013 and she
was, you know, again, not receptive.

But the property was then forecl osed by a
| ender who were handling it as their own brokers,
Sunwest, and it resurfaced as a listing in the summer
of 2015.

Q kay. And at that point did you bring the
property to Bob's attention?

A Vell, we had already discussed it and
di scussed, you know -- | don't think we | ooked at
t hat house. W | ooked at a house very near to it and
it may have been next door.

And agai n, you know, Bob's nmain focus was
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the view The other hones that they bought were
| arger nodels, but it had a spectacul ar view across
the fairway.

And on the other side of the fairway was
Washi ngton Street which is a very busy six-Iane
di vided artery.

So | think that was -- you know, that was
their main msgiving about it. It surfaced again and
we started nmaking offers with investors or |enders on
short sales. They don't use a counteroffer form

They will cone back, talk to you, correspond
with you and say your offer has to be rewitten at X
So we might make an offer of X and they would say no,
the of fer needs to be X, Y.

And it would be up to us to rewite it

because they weren't going to generate anything -- a
counteroffer formthat says, you know, we'll take X
Y.

So a nunber of offers were witten on that.
But again, that was sonething that showed up as a
default in 2013 that | sent to Bob and finally closed
on that in the fall of 2015.
Q kay. Now, with these properties since the
Topor's were | ooking at them for vacation rental

pur poses, was there any interest in searching for
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honmes that were pre-furnished or where furnishings
would come with it? Ws that part of the criteria?
A They weren't. | seemto recall the
conmment -- | nean, they would do things to the hones
and i nmprove them you know, replacing countertops or
flooring or things like that. M recollection is
t hat Kat heri ne enjoyed furnishing them or at |east
that's what | was told.
Q Al right. And then after the 2015 property
did you hel p them purchase any properties after that?
A | was witing offers and wote nmany nore
of fers than the ones, you know, that we actually
cl osed together probably at a 10 to 1 rati o.
Then | think the last offer that | wote for
themwas in August of 2016, but that didn't -- the
di fference between the asking price and the offer
price was too low W didn't get a response to that.
Q So when you send out an offer, is that a
formthat's generated, a CAR fornf
A Yeah, the RPA, Residential Purchase
Agr eenent .
Q MM hmm
A And it cones with other addenda |ike the
agency disclosure or the stipulated buyer and seller

and the market condition advisory. Those are forns
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that are part of the package.
Q And so whenever you nake an offer, you have

to send those docunents over to the Topor's to sign

first?
A Ri ght.
Q Now, are you famliar with the property

| ocated at 49360 M ssion Drive West in La Quinta,
California 922537

A Yeah, it's up the street fromthe first
house that we did together in Rancho La Quinta.

Q kay. And besides the proximty of the
| ocation, how are you famliar with that property in
connection with this lawsuit?

A Vell, it was part of -- it was property that
cane up, had been on the market. The criteria was
sent to them There was sone di scussion. Again,
felt the price was unrealistically high.

And then the property was pulled off the

mar ket, and then -- for a nunber of years. And what,
you know, | discovered was that it was being used as
arental. It had been a long-termrental for a

coupl e years.
Q So what -- when you were first |ooking at
t he market, what tineframe was that? Wen you were

first looking at that property, what was the
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timeframe of that before it got pulled off the
mar ket ?

A 2011, 2012.

Q Ckay. So very early in your relationship
with the Topor's?

A No. |I'd had a relationship with them since
2009, so.

Q Al right. And then it got pulled off the
mar ket and you | ater discovered that it was being
used as a --

A Well, | discovered it was being used as a
rental property. | actually may have di scovered that
when Bob called ne to tell me that he had witten an
offer with anot her agent on it.

Q Tell me about that phone call.

A | received a call in md Decenber and he
told nme that, you know, he had approached a Rancho La
Qui nta agent about a house up the street, this was
t he house, and they had witten an offer.

And he was -- as | was told, they would only
| ook at his offer if it were witten through one of
their in-house agents, Rancho La Quinta devel oper's
| arger partners, whatever they are, have their own
i n-house brokerage. And that they would only

consider his offer if it were witten with one of
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their in-house agents fromtheir brokerage.

And al so, curiously, that only -- because he
was consi dering, apparently, selling the house across
the street at La Quinta Fairways, which | was unaware
of, but then he said and if they were allowed to |ist
that house in La Quinta Fairways, so.

Q During the tine that you were working with
the Topor's, did you ever help themsell any
properties?

A No.

Q Were you aware of them selling any
properties during that time period?

A They were not selling any properties at that
time.

Q Ckay. Now, you primarily work as a buyer's
agent, right?

A Most of ny business is with buyers.

Q Ckay.

A |'d say that's probably about two-thirds to
t hree-quarters.

Q Okay. But you do represent sellers
soneti mes?

A Yeah.

Q And t hen what was your standard conmm ssion

with the Topor's during your relationship with thenf
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D d you have a standard conm ssion?

A Well, buyers don't pay conm ssion.

Comm ssions are paid per the seller, per the terns of
t he agreenent they have with whoever's representing
t he property.

And in the case of the banks, they would
dictate what the -- you know, what the conmm ssion
rate woul d be, you know.

For exanple, if they were approving a short
sale, then it was usually 3 percent which is standard
in California.

| don't -- you know, sonetinmes you'll see 2
and a half on each side, but ny recollection of the
deals we did together were 3 percent.

Q Ckay. And that's sonething you' d negotiate
wi th the bank on the short sal es?

A It wasn't even a point of negotiation. They
woul d tell wus.

Q They'd tell you what you're getting?

A Yeah.

Q Yeah. GCkay. So when Bob called you about
the Mssion Drive property that he was listing with
one of their internal agents, did he nention that
agent's nane?

A It wasn't that it was listing. It was that
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he either approached them or they approached hi m and
| believe he approached them about the house, but it
wasn't on the market active at the tine.

He was just telling ne that an offer had
been witten on the house, and that the only way they
woul d consider his offer, as he said, was if it were
witten through one of their own agents with their
own brokerage, and that that agent would be |isting
this other house for himthat he intended to sell

So obvi ously sone di scussi on went on between
them but that's the point at which | was notified.
There's nothing for ne to say. | wasn't a party to
it.

Q kay. So you weren't -- as you said, the
property wasn't actually on the market yet when you
got the phone call from Bob?

A Not at that point. It surfaced on the
mar ket as a perfunctory matter. After the offer
accepted two days later Bob called to tell nme after
much negotiation said they were rel entl ess, that
t hey' d accepted his offer.

So he called ne to tell nme that there had
been sone di scussion, and that an offer had been
witten and it had to be witten through them and

that they had to be -- he had to agree to |let them
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list this other property, and that it was under
consi derati on.

Two days | ater he called ne back to say, you
know, they'd reached an agreenent. And then at that
point the listing surfaced. And then as soon as it
surfaced, it was put in as pending or under contract.

Q Ckay.

MR. DEESE: We're about the hour and a half
mark, so let's take a quick break.

Go off the record.

(Recess.)

MR. DEESE: Go back on the record.

BY MR DEESE:

Q Al right. M. Swanson, I'll just remnd
you, we're back on the record. You're still under
oat h.

So do you have any questions for nme before
we proceed?

A No.

Q kay. Al right. So you said except for
limted circunstances, the Topor's preferred to sign
and scan the docunents back to you, right?

A That's what they told ne.

Q kay. At |least nost of the docunents you

recei ved back fromthem were scanned, wet signatures,

CENTEXT LEGAL SERVICES
855.CENTEXT

69


http://www.centextlegal.com/

© 00 N oo o A~ W N P

N N N N NN B B P P P P P PR P
o A W N P O © © N O 0~ W N P O

DALE SWANSON

June 17, 2019

right?
A Yeah. The earliest ones that were wet
signed and returned were returned by fax. | asked if

they could scan them and attach themto e-nuil

i nstead just basically because they were clearer.

Q Mm hmm
A The resolution was better. They were nore
| eqgi bl e.

Q Ckay. And fromthat point on were they sent

to you over e-mail instead of fax?
A Yeah.
Q kay. |'mgonna hand you what wll be

premar ked as Deposition Exhibit Nunber 2.
(Respondents' Exhibit 2 was narked
for identification by the court
reporter and is attached hereto.)

BY MR DEESE:

Q Do you recogni ze that docunent?

A Yes.

Q How do you recogni ze that docunent?

A It's a Buyer's Representation Agreenent,
Excl usi ve.

Q What is a Buyer's Representation Agreenent,
Excl usi ve?

A It -- it's an agreenent, and there were a
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nunber of different types of Buyer Representation
Agreenents, but the BRE neans that we're entering
into an agreenent to work together with ne
representing themas buyers so that, for exanple, if
sonebody -- if an agent takes clients out, shows them
t he property, shows theminformation about a
property, answers their questions about a property,
maybe even wites an offer for themand then it
doesn't transpire, a seller says to their listing
agent "What about that couple that cane through in
April?" And "Way don't you -- you think they're
still interested?"

And so neanwhil e, the coupl e has cone back
They decided they're still interested and they get
into a conversati on.

And t hi nki ng perhaps that they woul d save
noney if they wote the offer with the listing agent,
decide to wite an offer on a house that a buyer's
agent had introduced themto, answered questions
about taking action on their behalf, so forth.

If that's the case, then the Buyer's
Represent ati on Agreenent whi ch many brokers wl|
encourage their agents to enter into, particularly if
it's gonna be a long-termrelationship and their

agent is gonna be showing a client many hones over
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time before an offer is witten, a transaction is
closed, they will ask you to get a Buyer
Representati on Agreenent in place.

Q Ckay. So in the hypothetical you just gave
there, it sounds |ike there mght be situations where
the BRE is entered into for a particular property; is
that the --

A Sonetines. In fact, | have sone BRE s that
were witten not generally for Orange County because
| don't live and work in Orange County and | don't
intimtely know that market.

But when | was acting on the Topor's -- at
the Topor's request to wite many offers on condos
and town hones in Orange, | would wite those
specific to the property in question rather than in
Ri versi de County where | would just say generally
single-fam |y detached, attached town hone or
condom niumwi thin Riverside County and put in an
arbitrary price bracket on it.

Q kay. And then -- so when you say "an

arbitrary price bracket,"” what do you nean by that?
A Alot of them!| just wote like for $1 up to

2 mllion or sonething like that know ng the price

poi nt we'd been | ooking at generally, but just so

that if they were | ooking at a house in Riverside
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County, we had a Buyer's Representation Agreenent, ny
exclusive with themas ny clients for the purpose of
pur chasi ng honmes in Riverside County.

Q Ckay. Now, would it be fair to say that one
of the purposes of BRE is to prevent seller's agents
from back-dooring a sale and excluding a buyer's
br oker ?

A It's the only assurance that the brokerage
or their agent has. You know, as | said earlier,
conm ssions are paid by the sellers per the terns of
their listing agreenent with their broker.

And sone peopl e believe m stakenly or
ot herwi se that, you know, if they go and use the one
agent, that that agent may di scount their conm ssion
as if it were that agent's decision to do so and
t hereby, save on the purchase price.

| don't know why the belief persists on the
buyers in North Anmerica that sonebody's gonna turn
around and give them 20, 40 or $50,000 for the
pur pose of buying their house, but there is that
beli ef and sone agents will do that.

There are di scount brokerages who offer to
list, for exanple, at 4 percent, 2 and 2, but it
becones difficult for another agent representing

clients to show those properties or get cooperation
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fromthat agent because that agent doesn't intend to
make 2 percent on that property. That agent intends
to make 4 percent on that property.

So we're encouraged to enter into buyer
broker agreenents, particularly if it looks like it's
gonna be a long-termrelationship involving sonme tine
and possibly nore than one property.

Q And so for these buyer brokerage -- Buyer
Representati on Agreenents or BRE s, they woul dn't
exclude the buyer from using another agent to sell a
property, right?

A No, and that was never ny plan with this
case. | didn't have an exclusive representation
agreenment with themas a listing agent. | would have
a listing agreenent with themif | were listing it
for them

W never got into that discussion. That
wasn't a scenario, you know, in the tine of our
rel ati onshi p.

But if they had cone to nme and said for
exanple, "W'd like you to list 50185 G and
Traverse," then | would have a |isting agreenent on
behal f of Berkshire Hathaway with themthat woul d
spell out the terns of our relationship there. But

that wasn't -- these are specific to representing
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t hem as buyers.

Q Ckay. So is it your practice or is it the
practice of Berkshire Hathaway generally to enter
into these BRE' s?

A Nobody can force sonebody to enter into one
of these. Berkshire Hathaway can't force its agents
to do it or Coldwell Banker or Bennion and Deville.

Nobody can force anybody to do it. And I
have had it put forward, you know, two other clients
who for whatever reason said they weren't confortable
signi ng them

Q Let me ask the question a different way:

Does Berkshire Hat haway reconmend to its
agents that they use these BRE s?

A Yeah, and so does Bennion Deville and so
does Col dwel | Banker.

Q So it's pretty common within the industry?

A Yeah, it's ideal. |If you can get them it
defines the relationship, formalizes the relationship
and establishes trust on both sides, you know, that
we'll be working together in this capacity.

Q And so is it your general practice to offer
these BRE's to your clients?

A Yes.

Q Okay. Now, |ooking at this docunent
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specifically. This was before you were at Berkshire
Hat haway, correct?

A Yeah. | was wth Bennion Deville which was
at the tinme a Wndenere franchi se.

Q kay. And do you recall in what context you
sent this docunent over to the Topor's?

A | don't understand in what context.
Probably we were witing offers or starting to wite
a flurry of offers, nore than one offer and so to
have it in place. But if it was specific to, you
know, a transaction on a specific property, that |
don't recall.

Q kay. Wuuld it be conmmon for you to send
this over with the of fer package?

A Yeah.

Q Ckay. Now, |ooking at this docunent. |If
you flip to what's marked as Swanson 05, it's the
| ast page of this docunent.

A (Wtness conplies.)

Q You see where it says "Real Estate Broker™
about hal fway down the page in the signature bl ock?

A Where ny signature is?

Q I's that your signature?
A Yes.
Q

kay. Al right. And I'm gonna hand you

CENTEXT LEGAL SERVICES
855.CENTEXT

76


http://www.centextlegal.com/

© 00 N oo o A~ W N P

N N N N NN B B P P P P P PR P
o A W N P O © © N O 0~ W N P O

DALE SWANSON

June 17, 2019

what w |l be marked as Deposition Exhibit Nunber 3.
(Respondents' Exhibit 3 was marked
for identification by the court
reporter and is attached hereto.)

BY MR DEESE:

Q Actually, I'"msorry, before | hand you that.
What was the date range for this docunment that you've
got in front of you right here?

A February 1st of 2011 through January 31st of
2012.

Q Is it comon for these BRE agreenents to

| ast a year?

A Yes.
Q kay. You ever do any that are |onger than
a year?

A No, | don't. They can be witten for any
length of tinme, but it's comon practice to wite
themfor a year

Q kay. Do you recogni ze this docunent?

A Yes.

Q How do you recogni ze this docunent?

A It's another BRE Exclusive witten between
nyself wth the Topor's as ny buyer clients.

Q And what's the date range on this one?

A June 1st, 2011, to May 31st, 2012.
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Q And that covers a significant period of tine

that's al so covered by the docunent we just | ooked

at, right?
A Yeah. There's a nunber of overlap. As |
said, | wote | think 51 offers for the Topor's over

t he course of our relationship.

Q kay. So each tinme you sent them an
offer --

A Not always. And if | had just witten one
that included it, and then two days later, you know,
we were witing another one, then | had a signed
execut ed Buyer Representation Agreenent, Excl usive.

| didn't always as |Iong as we had one in
pl ace that covered the period, but there is sone
overl ap between Buyer Representation Agreenents that
were sent. | had it on an ongoing basis fromthe
onset of our relationship.

Q Now, from your perspective in terns of
sendi ng out these BRE's with overl apping tine
periods, is it -- inyour mind, is it tyingit to
each offer that goes out so that you have, you know,
exclusivity on that property for a period of tine?

A They weren't witten specific to a property.
| f you | ook on page 2, you'll see as the term nol ogy

t hat was used repeatedly; any residential
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single-famly detached, attached town hone or

condom nium one to four units |located within

Ri verside County, California. That was the scope of
t hese agreenents.

Q So let me ask the question a little
differently.

You testified that if, you know, you nade an
of fer on, say, February 1st, you wouldn't need to
send anot her one of these docunents over if you nade
anot her offer on February 2nd, right, because they're
so cl ose --

A | don't need to, but if I was witing
anot her offer on May 3rd or sonething like that, |
m ght .

Q Mnhmm  And woul d that be because you're
now nmaeki ng offers on a different piece of real estate
and so you'd want exclusivity for, you know, a year
follow ng that piece of real estate?

| guess what I'mtrying to get as is, are
you tying it in in your mnd in any way to trying to
be able to recover conm ssion on any real estate that
you' re making offers on for them and covering
yourself for a year, or is it just re-upping the
relationship, if that nmakes sense?

A It's a conbination of both; reiterating the
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terns of the agreenent that we had executed in place,
and maki ng sure that any action -- any offer | wote
for them or represented for them or dealt with on

their behalf was covered under the |length of the

agr eenent .

Q Mm hmm

A So just basically to keep it on an ongoi ng
basi s.

Q Ckay. And then | ooking at what's the fourth
page, Swanson 0076, that's your signature there?
A Yes.
Q kay. |'mgonna hand you what wll be
premar ked as Deposition Exhibit Nunber 4.
(Respondents' Exhibit 4 was narked
for identification by the court
reporter and is attached hereto.)
BY MR DEESE:
Q Do you recogni ze that docunent?
A Yes.
Q Looking to the fourth page, is that your
si gnat ur e?
A Yes.
Q kay. And what's the date range on this
docunent ?

A The one |I'm | ooking at says May 1st, 2012,
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to April 30th, 2013.

Q And | ooking at this docunent conpared to
Deposition Exhibit Nunber 3, there are sone
differences in the form

Do you see that?

A Yeah. BRE forns get -- sorry, CAR fornms get
revised twice a year. So if you | ook under the
headi ng, you'll see the earlier ones were | ast
revised in Novenber 2010. This version was issued in
June 2012.

Q And t hrough your nenbership with California
Associ ation of Realtors do they provide you any
i nformati onal package or anything like that to
expl ain changes that are made to the formor a
redline version of the formso you can see what

changes have been nmade?

A Yeah. You can go and obtain those, if you
want .

Q Ckay.

A They don't send them out automatically. But

i f you have questions about it, there are sources
online where you can get these questions answered or
get explanatory material sent to you.

Q When a formis updated, what do you do to

update yourself on any changes that are nmade to the
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fornf

A We get notifications of updates. As | said,
t hose happen reqgularly twice a year in Novenber and
April there are updates.

And we'll get a notice fromthe CAR that --
what fornms have been changed. And they will say what
changes were nmade on the fornms in the context of that
e-mail .

Q Ckay. Now, when a new form cones out and
you have a preexisting relationship with the client,
so like the Topor's, do you nake any effort to
expl ain any changes to the fornf

A Vell, in this case, the formwas just
basically reformatted. But if there were -- if there
were content differences or structural differences
just apart fromthe formatting and | had a client,
for exanple, that says wait a mnute, this doesn't
| ook I'ike, you know, the forml signed |ast tine,

t hen you can have that discussion.

Q kay. Then | ooking at the fourth page of
this docunent, is that your signature at the botton?

A Yes.

Q Al'l right. And | notice as well the
arbitrary price range went to 1500 in the | ast

docunent to 2 million.
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Is there a reason that you renenber for
maki ng that change?

A The 2 mll's probably 1.5?

Q I"'msorry. 1.5, yeah.

A No. Again, even by that point ny working
relationship with the Topor's we were | ooking at
homes that were being priced in the five, 600's
maybe.

It was not |ikely, you know, to go beyond,
you know, a mllion. | believe we did nake offers
eventually in the mllion price range, but it was an
arbitrary figure.

Q kay. |'mgonna hand you what will be
premar ked as Deposition Exhibit 5 and 6. Actually,
and 7. Excuse ne, and 8. And 9.

(Respondents' Exhibit 5, Exhibit 6,

Exhi bit 7, Exhibit 8 and Exhibit 9

were marked for identification by

the court reporter and are attached

hereto.)
BY MR DEESE:
Q Take a | ook through those docunents there

and | et me know whet her you recogni ze them
A (Wtness conplies.)
| do.
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Q And how do you recogni ze these docunents?
A These are Buyer Representation Agreenents
that | wote for the Topor's as clients, as buyer

clients that were specific to offers that were

witten on town honme or condo units in Orange County.

Q And was this the flurry of offers you nade

on town homes in the Orange area that we referenced

earlier?

A Yeah, this is what | was referring to
earlier.

Q Ckay.

A | think these are all from May of 2012.

Q And since these were in Orange County area
which isn't your normal area of operation, is that
why you made them specific to certain properties?

A Yes.

Q kay. Were you aware if Bob was | ooking at
properties other than these in the Orange area?

A | don't know if he was.

Q Did he nention to you that he was worKking
with any other brokers in the Orange area?

A No.

Q Now, unlike the fornmer docunents that we
were | ooking at, these don't appear to have price

ranges on them
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Wiy is that?

A Because they were specific to a property,
have to have its own price range when we were neking
a specific offer at that price on a specific
property.

Q kay. Wth the other -- with the previous
docunents where it was, you know, somewhere in
Ri versi de County, was it necessary to establish a
price range, or was it enough that you described the
type of hone, property in the |ocation?

A Just to be nore -- to put sone specific
brackets on it. | don't know that it was necessary
that | do it, but we |ooked, as | said, fromone end
of the valley at M ssion Lakes up here northwest of
Desert Hot Springs at a certain price point all the
way out to south central Indio, Indian Springs,
conmmunities in La Quinta, Palm Desert and Rancho
Mrage in addition. So since it was asking for a
price range, | put a price range in there.

Q But like you said, it was fairly arbitrary
just based on --

A Because they weren't, again, specific to a
property at a specific price with a specific offer
tied to it.

Q | see.
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Al right. 1'mgoing to hand you what wl|
be premarked as Deposition Exhibit 10, 11, 12, and
13.

(Respondents' Exhibit 10, Exhibit

11, Exhibit 12 and Exhibit 13 were

mar ked for identification by the

court reporter and are attached

hereto.)

BY MR DEESE:

Q Do you recogni ze these docunents?

A Yes. Mmhmm

Q And how do you recogni ze then?

A These are Buyer Representation Agreenents

that | -- that | executed for the Topor's as -- with
them as ny buyer clients.

Q There are signatures at the end of each of
those. |s your signature on the end of each of those
docunent s?

A Yes.

Q Al right. Now, the date range that each of
t hese BRE s covers is the sane.

Do you see that?
A Yes.
Q Do you know why you sent the Topor's four

BRE s on the sane day or for the sane date range at
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| east ?

A No, | don't recall.

Q Based on the tinefrane here, assum ng you
probably sent this docunent to them sonetine in
January given the signature date --

A This one was sent in January. These were
all sent in March, |ooks like the -- yeah, the 14th,
15th and 17th of March of 2013.

Q So what -- do you recall any properties in
particul ar that you were | ooking at for the Topor's
at that tinme period?

A W sent them many properties and we | ooked
at alot of them but |I don't renenber specifically.
| know that on an ongoi ng basis there were nany
properties.

We went out and | ooked physically together
at many properties, wote many offers for them
O herwise, | don't know why basically the sane
arbitration or the sane representati on agreenent was
executed within three days of each other three tines
in March except that probably we were | ooking at and
witing offers on properties.

Q Al right. Now, |ooking at what's been
mar ked as Deposition Exhibit 10 which is the one |

think you identified was signed in January --
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A M hmm

Q -- this has a different |ocation range than
t he docunents we've previously |ooked at.

Do you see that?

A Yeah, | do see that.

Q Do you know why in this docunent you defi ned
the | ocation range as Riverside, San Bernardino,
Orange, Los Angel es or San Diego County when all the
ot her ones were confined to Riverside County?

A | think nmy concern at the tinme was that
t here was di scussi on about broadening the search
outside of Riverside and Orange County which didn't
real |y happen, but that is probably why that was

sent. W didn't end up naking offers on properties,

for exanple, in San D ego, but otherw se, | don't
know.
Q Ckay.

A O don't recall.

Q Now, when you'd signed the or -- when you'd
sent the Topor's the BRE' s for the specific
properties in Orange, you said that you defined it --
you limted it to the property there because O ange
County is not your normal market, right?

A Yeah, that's why | did that.

Q kay. So why for this agreenment would you
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have gone so broad, where here for a narket you're
not famliar with you kept it limted to the property

t hat you were nmaking offers on?

A Because it |ooked like it was going to go
br oader .
Q Now, do you generally go outside of your

normal market to help clients find properties?

A | don't, but if they -- you know, if they
want nme to do that and |I'm confortabl e doing that,
"1l ask themif they'll sign a BRE for that.

So I'll send it forward to them And if
they want nme to do the |egwork, bird dog properties
for themin other areas, or act as their
representative, I'll do that, but I'll ask themto
sign a representation agreenent.

Q Now, for this representati on agreenent
that's been marked as Deposition Exhibit Nunber 10,
did you have a conversation with the Topor's advi sing
themthat this would be nmuch broader in scope than

t he previ ous ones?

A | don't recall

Q Ckay.

A It's there in black and white, but | don't
recall if we had a tel ephone conversation or e-mail

corres pondence.
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Q When you send these docunents over to the
Topor's by e-mail for themto print, sign and scan,
do you list out in the e-mail what docunents are
bei ng attached?

A Usual | y.

Q kay. Now, this one also doesn't have a
price range here. |s there any reason that you can

recall why this one doesn't define a price range?

A Agai n, because this is general and not -- we
were -- there was sone di scussion about | ooking in
other areas. So | didn't -- it's like if our

relationship is going to expand to that extent where
| "' m | ooking outside of Riverside County to try and
find or to act as their representative on properties
outside of R verside County or outside of specific
properties cited in Orange County, then |I shoul d have
a Buyer Representation Agreenent in place. | didn't
bracket it, the price range.

Q kay. Now, turning to what's been marked as
Exhibits 11 and 12 and 13. As you indicated, these
were sent out sonetinme in Mrch,

A Mm hmm

Q Just days apart, | believe. Now, these
t hree docunents, while they define the | ocation as

Ri verside County and they define a price range, they
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don't describe the types of properties being sought.
Do you see that?

A Yeah. | nmean, it's not nmandatory that |, in
using these forns, define the type of property. You
know, | nean, they may not choose to sign it or that
| define a price range. Generally, | did both.

Q And whenever you generate these forns to
send them over to the Topor's, did you have any
di scussi on about what types of properties would be
defined within the docunent?

A Usually, as | said, any single-famly
detached, town hone -- single-fam |y attached,
det ached town home or condom niumw thin Riverside
County.

| didn't put that in there. | mean, it was
clear to ne that the Topor's weren't gonna be | ooking
at nobi |l e and manuf act ur ed.

Q kay. So that was just based on your
under st andi ng of what the Topor's were interested in?

A And then our relationship and our
correspondence and our conversations. So | didn't
put it there and I|'mnot sure why | didn't because |
usually do or why these were witten three days
apart, but purchase of any real property in Riverside

County between that price range. So normally | would
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have put that | anguage in there as you saw.

Q Ckay. And these woul d have gone over the
Topor's as part of an offer package that you put
together on their behal f?

A Yes.

Q Wi ch is probably what explains why we ended
up with three in a matter of days?

A Possi bl e.

Q Ckay. Do you have an internal checkli st
that you use for yourself when preparing a docunent
package to send over to your clients to nmake sure
that you have all the right docunents in there?

A There's a docunent package that's outlined
when you access through the CAR the forns, they have
tenplates in there that you can set up that --
speci fic docunents that are required for taking on
listing-specific docunents that are required for
maki ng an offer.

Q kay. So the CAR form database ki nd of

tells you what docunents are needed?

A Yeah.
Q Ckay.
A And they tell you also -- increasingly, that

wasn't always the case, but every mmjor brokerage now

uses a transacti on managenent systemthat will also

CENTEXT LEGAL SERVICES
855.CENTEXT

92


http://www.centextlegal.com/

© 00 N oo o A~ W N P

N N N N NN B B P P P P P PR P
o A W N P O © © N O 0~ W N P O

DALE SWANSON

June 17, 2019

advise fromthe state agency, in this case the CAR
what forns are necessary for what transaction.
Q Ckay. And is the BRE one of the forns that

t he CAR dat abase recommends as part of these offer

packages?
A No.
Q So that's sonmething you add in on your own?
A It's there. You can request it. It's not a
mandatory. | can do a transaction with a buyer

w thout using a BRE and put it forward to them but
t hey can choose not, you know, to sign one.

And again, if it |looks like it's gonna be
brief, this is the house, you want to wite an offer
onit, I'"lIl ask, but they're not obligated. You
know, it's sonething that the brokerages encourage
their agents and their brokers to use.

Q So let nme just try to understand what the
CAR dat abase is Iike here. So if you are pulling up
the -- what do you call it, the RPA? |Is that the
acronynf

A Resi dential Purchase Agreenent.

Q Ckay. You pull up the RPA form and then
there are certain mandatory fornms that go with it,
right?

A If you pull up an RPA now, it cones attached
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to a couple forns. It cones attached to an agency
di sclosure. It conmes attach to a wire fraud
advisory. That gets revised over tine as well as
they arise. For exanple, a wire fraud advisory is
recent, but now it cones packaged with the RPA

Q kay. So for the mandatory forns you don't
have to do any work, it just cones along with the
package?

A There are certain forns. And then as a
matter of best practice, you used to have to add, for
exanpl e, the market conditions advisory. Now that
cones bundled with -- | add the statew de buyer and
sell er advisory. That doesn't conme bundled with it.
It's a nuch |arger form

But for everybody's whatever |evel of
experience they have with real estate, you know,
information, here's the statew de buyer and seller
advisory, as | said, outlines paragraph by paragraph
the buyer's and seller's rights and responsibilities
in the transaction.

Q kay. Well, 1'mgonna hand you what will be
premar ked as Deposition Exhibit 14 and Deposition
Exhi bit Nunber 15.

/11
/11
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(Respondents' Exhibit 14 and
Exhi bit 15 were marked for
i dentification by the court

reporter and are attached hereto.)

BY MR DEESE:
Q Do you recogni ze those docunents?
A Yes.

Q Ckay. How do you recogni ze then?

A They are Buyer Representation Agreenents,
Exclusive | sent to the Topor's for representation as
buyer clients.

Q Al right. And is your signature on the
| ast page of each of these?

A Yes.

Q Now, once again, we have two docunents here
that are in the sane date range sent within a few
days of each ot her.

Is that the sanme thing, you were probably
just putting together a bunch of offer packages and
included this offer in both?

A Yeah, in the sane period of tine.

Q Ckay. And for these, these are both for
Ri verside County and a single-famly residenti al
attached, detached town home or condom nium right?

A Correct.
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Q Ckay. And the general arbitrary price range
that you put in there for each.

Now, for all of these RP -- I'msorry, BRE s
that we've | ooked at, | believe they've all had your
conpensation set at 3 percent, right?

A Yes.

Q Okay. What woul d happen in a situation
where, say, it was a short sale and the bank told you
we're only doing 2 and a half percent?

A Then 1'd get 2 and a half percent.

Q Ckay.

A Normal ly in real estate comm ssions are paid
by the seller per the terns of the listing agreenent
that they have with the brokerage and the agent
representing the brokerage that they have it |isted
Wi t h.

So a buyer cones al ong and buys a house.

Qut of the buyer -- out of the seller's proceeds they
receive for their house they have agreed to pay 6
percent usually. That gets split with the brokerage
t hat brought the offer.

So normally this wouldn't even cone into
play, you know. It would be paid by the seller, but
in case sonebody tries to steer around ne as an agent

on a property that | introduced, or showed, or
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answer ed questions about, or provided information on,
or wal ked themto, or wote an offer on, whatever,
that | acted on their behalf, that's when this
happens.

So if there was a listing out there that |
sent themthat was at 2 and a half percent and |
wote an offer, even with this attached to it, and
the offer was accepted and we opened escrow, |'d be
paid 2 and a half -- | wouldn't, but Berkshire
Hat haway woul d be paid. And then fromthat |'d get
my post comm ssion split --

Q Mm hmm

A -- as they call it.

Q kay. So that brings back anot her point
here. You said, you know, it's a property that you
i ntroduced to the buyer --

A M hmm

Q -- right?

So if the buyer found the property on their
own that you never brought to them would this
agreenent cone into play?

A If we have a representation agreenent in
pl ace, yes.

Q kay. So even if a buyer does their own

wor k, finds the property w thout your help, this
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still covers you?

A We have a Buyer Representation Agreenent
that if they find a buyer, they should pick up the
phone, or e-mail nme or text me and say "I want to
wite an offer."

Q kay. So inthe -- let's say in the case of
a short sale where it turns out the commission is 5
percent split between the buyer and the seller, would
this agreenent give you a right to cone back to the

buyer for the .5 percent that wasn't covered here?

A No.
Q kay. So does 3 percent kind of act as nore
like a cap for what the seller is willing to

negoti at e?

A It is. But again, if we got an acceptance
and opened escrow, the comm ssion would be paid per
the terns of the |isting agreenent that the seller
has in place out of the proceeds that the seller
receives fromthe sale.

So the seller would be paying ne 2 and a
hal f percent, if that were the terns that we agreed
on, and that would be indicated on the RPA.

Q Mn hmm  Okay. But this agreenent woul dn't
give you the right to cone back to the buyer and say

hey, 1'm5 percent short of what our BRE says?
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A
t hat the
agr eenment
repr esent

Q

simlar f

A

Q
Exhibit 1

Ckay.
It would give ne protection in the event

sel l er had taken upon hinself to breach the

and entered into a contract in spite of the
ation agreenent.
Al right. [I'Il show you anot her very
orm

Do you recogni ze that?

Yes.

It's been premarked as Deposition
6.

(Respondents' Exhibit 16 was marked
for identification by the court

reporter and is attached hereto.)

BY MR DEESE:

Q How do you recogni ze that docunent?

A It is a Buyer Representation Agreenent,
Exclusive for the Topor's that | wote and executed
with them

Q Al right. And what's the date range on
t hat one?

A Vell, it's a typo.

Q Explain the typo to ne.

A It says June 1st, 2013, to May 31st, 2013.
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It should be June 1st, 2013, to May 31st, 2014.

Q Makes it a little hard to establish the
dates on that one, huh? Yeah. Al right.

A Well, this probably was executed, given that
it was executed June 13th of 2013, along with the
short sale offer on the house on 78758 Via Carnel,
but yet, the date range on there is a typo. This was
executed on June 13th, 2013.

Q So like you've testified before, in a
situation like that where it's on a sale going
forward, it doesn't matter that mnuch?

A No. And the transaction concluded and both
parties received their comm ssion.

Q kay. |'mgonna hand you what's being
premar ked as Deposition Exhibit 17.

(Respondents' Exhibit 17 was narked
for identification by the court
reporter and is attached hereto.)
BY MR DEESE:
Q And do you recogni ze that one?
Yes.
Al right. |Is that your signature there?
Yes.

And what's the date range on this one?

> O >» O >

January 1st, 2014, to Decenber 31st, 2014.
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Q Ckay. Al right. 1'Il hand you anot her set
of exhibits. They will be premarked as Deposition
Exhibits 18, 19, 20, 21 and 22.

(Respondents' Exhibit 18, Exhibit

19, Exhibit 20, Exhibit 21 and

Exhi bit 22 were marked for

i dentification by the court

reporter and are attached hereto.)
BY MR DEESE:

Q Go ahead and | ook through those docunents.

A (Wtness conplies.)

Q Al right. Do you recognize all those
docunent s?

A Yes.

Q Ckay. Sane BRE agreenents between W ndenere
Real Estate and the Topor's?

A Yes.

Q Okay. And your signature's on the |ast page
of each of those?

A Yes.

Q Al right. Now, with the exception of
what's | abeled at the bottomon the first page is
Swanson 122, | ooks |ike the other four were all sent
on May 28th of 2014; is that right?

A April 28th.
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Q Excuse ne. You're right, April 28th.

A My recollectionis in April 2014 we were
witing a series of offers in rapid succession. At
Rancho La Quinta we wote a flurry of offers at that
time.

Q And in witing a flurry of offers on the
sane day or around the sane day, is there any reason
why you' d need to generate five of these BRE s?

A No specific reason. They went out with the
of fers.

Q kay. So it was just part of your habit and
practice, you sent one of these to the Topor's with
each offer that you sent over to thenf

A Not with each offer, but with nbst offers.
Particularly by that point we were witing a | ot of
offers. | would send out a Buyer Representation
Agreenment with the package.

Q How many pages do you think is in any one of
t hese of fer packages that you sent over?

A Not counting the BRE, the standard package

in California is about 34 pages.

Q Ckay. And that's nore than one docunent,
right?

A Yeah.

Q Ckay.

CENTEXT LEGAL SERVICES
855.CENTEXT

102


http://www.centextlegal.com/

© 00 N oo o A~ W N P

N N N N NN B B P P P P P PR P
o A W N P O © © N O 0~ W N P O

DALE SWANSON

June 17, 2019

A Yes.

Q So it's not |like a 30-page purchase sale
agreenent ?

A No. The | argest docunent included in that
was t he statew de buyer and seller agreenent.

Q Okay. And about how nany pages is that one?

A [t's 12 now.

Q Ckay. And these are all for the R verside
County, right?

A Correct.

Q Sanme property description?

A Correct.

Q And same arbitrary price range?

A Correct.

Q Ckay. And I'll hand you what's bei ng marked

as Deposition Exhibit 23 and Deposition Exhibit 24.
(Respondents' Exhibit 23 and
Exhi bit 24 were marked for
identification by the court

reporter and are attached hereto.)

BY MR DEESE:
Q Look at those docunents for ne.
A (Wtness conplies.)
Q Sane agreenment we've been | ooking at?
A Yes.
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Q Al right. Your signature on the end of
each page or at the end of each docunent?

A Yes.

Q And it |looks |ike one was sent at the
begi nning of May and the other at the end?

A Yes.

Q kay. And both for the May 1st to Apri

A Peri od.

Q Yeah. Do you do anything internally to keep
track of the date ranges that your BRE s cover with
your various clients?

A Not hi ng specific apart having fromthe hard
copy of the docunment both in the transaction
managenent systemand on ny hard drive files.

Q Ckay. So you don't have any type of
cal endar system or spreadsheet that keeps track of
t hese things?

A No. | could, but it's never been necessary.

Q Not hing to tell you oh, I'm-- ny
exclusivity period is alnbst up, | better reach out
to the client and see if they're still interested in
me | ooking at these properties?

A Again, just apart from having the hard copy

of the client files or the copy of the client files
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on ny hard drive.

Q Al right.

A Normal | y what has happened is they've, you
know, entered into contract. W' ve closed escrow by
t hat point.

And, you know, then if they want to buy
anot her property, we enter into a new agreenent,
assum ng the first had expired.

Q So if you have a client where you're
constantly on the | ookout for potential properties
for them it's an ongoing rel ationship?

A Yes.

Q And let's say you don't make an offer within
any particular tinme period. Do you take any steps to
renew your BRE?

A Yeah.

Q kay. And what do you do usual ly?

A | send them anot her Buyer Representation
Excl usi ve Agreenent and say our agreenment is expiring
and do you want to renew it?

Q kay. And if you're not tracking these in
any particular way, is it nore just happenstance that
you happen to think oh, jeez, |I think we're probably
pretty close, | better pull up ny hard file?

O how does it conme about that you know that
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you need to renew it?

A Either | renmenber or | can see because |'ve
got the docunent. |If they're still |ooking at
properties or they're | ooking at properties again,
we' || have that discussion, you know, enter into
another -- you know, I'mwlling to do that or now
' mnot, and then include it.

Q Ckay. Now, a little while back we talked
about one of these BRE' s was for several counties
‘cause you said | ooked Iike the Topor's m ght be
interested in | ooking beyond the Riverside County
ar ea.

A Ri ght.

Q Were any efforts nade by you to procure
properties for them outside of R verside County?

A No. Nothing cane to pass. W didn't have
any further discussion about it. | don't recall the
di scussion that led to it to begin with, but nothing
transpired outside of Riverside or Orange County.

Q kay. So once you signed that agreenent you
didn't take any steps to go on the M.S and open up

new search criteria?

A No.
Q Ckay.
A No, | take that back. There was -- now
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| ooki ng at other M.S search engi nes outside of ny
own, the CRML.S in Orange County or -- and it may
have -- yeah, | did | ook at other M.S search engi nes
outside of ny own in Pal m Springs and Pal m Desert.

Q kay. And then did you di scover any
properties that you shared with the Topor's based on
t hose searches?

A We may have had di scussi ons about sone.

Q Ckay. Do you know if you created the auto
e-mail service for properties in those other
counti es?

A Not outside of Riverside County, no.

Q kay. And the Topor's didn't want to nove
forward on any of the properties that you brought to
t hem out si de of --

A We never had a discussion about | ooking at
or witing offers on properties outside of Riverside
or Orange County.

Q kay. But you m ght have had a di scussion
about a few properties, just --

A We m ght have had a di scussion about the
possibility of doing so, but we never did.

Q Mnhmm  |''m gonna hand you what's being
mar ked as Deposition Exhibit 25.

111
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(Respondents' Exhibit 25 was narked
for identification by the court
reporter and is attached hereto.)

BY MR DEESE:

Q Do you recogni ze this docunent?

A Yes.

Q How do you recogni ze this docunent?

A The Buyer Representation Agreenent witten

by nyself for representation between ne and the
Topor's as buyers on a specific property as a short
sale in Orange County in the devel opnent where their
primary home is | ocated.

Q And do you know if this offer or -- you nade
an offer on this property on the behalf of the
Topor's? Did the Topor's submt an offer to you in
writing?

A | don't recall. | don't recall if an offer
was actually submtted on that.

Q They certainly never ended up purchasing the

property --
A No, but it was --
Q -- right?
A -- a defaulted situation on a short sale,

potential short sale situation which is why that was

executed and may have executed the contracts, but
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didn't go forward as a purchase into escrow.

Q And if you |l ook at the paragraph 1 of that
docunent, you'll notice that your brokerage has
changed, right?

A Yes. | had gone to Berkshire Hat haway Hone
Servi ces on August 1st of 2015.

Q Okay. Now, these agreenents are between the

buyer and the brokerage conpany, right?

A Wth ne as their representative.
Q Ckay.
A Me as their representing agent and with ne

representing the client.

Q Now, under the agreenents if another agent
at Berkshire Hat haway Hone Services were to cl ose
this deal, would that be in violation of this
exclusivity agreenment?

A No, then that would have to be settled
I nhouse.

Q kay. Al right. [|'mgonna hand you what
will be premarked as Deposition Exhibit 26.

(Respondents' Exhibit 26 was marked

for identification by the court

reporter and is attached hereto.)
BY MR DEESE:

Q Do you recogni ze this docunent?
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A Yes.
Q How do you recogni ze this docunent?
A This is a Buyer Representation Agreenent,

Excl usi ve executed by ne with the Topor's as the
Topor's as ny buyer clients.

Q And what's the date range on this one?

A From August 1st, 2016, to July 31st of 2017.

Q And what location is this limted to?

A This is generally for Riverside County
single-famly residential attached, detached town
home or condom ni um

Q Al right. And sane arbitrary price range
of a dollar to 2 mllion?

A Correct.

Q Al right. And that's your signhature at the
end there?

A Correct.

Q kay. And this is with -- while you were
wi t h Ber kshire Hat haway?

A This is with Berkshire Hat haway. This went
out wwth an offer that was nade on the 16th, |
bel i eve August 8th of 2016 on a house in Rancho La
Qui nt a.

Q And was that offer accepted by the seller?

A No.
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Q Were any further offers nade on that
property?
A My recollection is that a couple offers were

made. There was sone difficulty obtaining financing.
And the difference between the offer price and the
|isted price or asking price was too broad. W
didn't get a response, witten response fromthe

sell er.

Q Ckay. Like the other agreenents, this one
defines the amobunt of conpensation as 3 percent?

A Correct.

Q And you understand this to be the BRE that
you're bringing this arbitration?

A Correct, for an offer witten with another
agent during that tine period.

Q Ckay. And to your know edge, there aren't
mul ti pl e BRE's between Berkshire Hat haway and the
Topor's executed by you that are covering the sane
time period?

A Not to ny know edge.

Q Okay. Now, during this tinme period in
August of 2016 when this docunent was executed, were
t he Topor's active in |ooking for properties in the
sane way they had been in the past?

A Yes.
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Q Ckay. This was the only offer that was
generated during that tinme period?

A During that tinme period, correct.

Q Ckay. Were there any offers sent in the
nont hs bef ore?

A | don't recall. M recollection is that
their focus during the sumrer of the spring and
summer of 2015 -- |I'msorry, '16 was possibly
renovati ng and expandi ng one of their properties at
Rancho La Qui nt a.

So there was -- then in | ate sumer anot her
property cane up. And as | said, we nade a couple
approaches on that, but couldn't bring it together.

Q kay. And then as you testified earlier, a
little later in the year Bob gave you a call and told

you that he was going to nake an offer?

A I n Decenber .

Q I n Decenber of 20167

A Correct.

Q Ckay.

A He told ne that an offer had been witten

and submtted on this basis of witing it with
anot her agent w th anot her brokerage.
Q kay. And did you at that tine rem nd him

of this agreenent that you had with hinf
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A No, because it had been executed over three
dozen tinmes over the course of our relationship, B,
because realtors are not party to the transaction on
ei ther side.

And, C, because the CAR Code of Ethics we
are not -- we are prohibited frominterfering wth,
in any sense, a buyer or seller's transaction of
their property.

Q Ckay. What did you tell Bob in response to
hi m notifying you of the offer?

A | didn't tell himanything. And he just
told me and -- that the offer had been witten and
subm tted, and then here's why.

It was ny question at the tine privately was
why are you telling nme, A, why are you telling ne now
after it's been done. |If you feel you owe ne an
explanation at all, why didn't you nention it prior
to doing this?

And since the offer hadn't been accepted
yet, there was nothing really to say any way. So he
call ed me back two days later and said they'd reached
an agreenent.

Q kay. And you said your private question.
Does that nean you didn't tally voice those questions

to Bob?
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A | didn't articulate, you know, why are you
calling me wth this, you know, you didn't ask nme to
be involved. It'd already been done. So, you know,
| wasn't going to engage in any confrontational way
on the phone about it.

Q kay. Once you were aware of the offer
havi ng been submtted what did you do?

A Not hi ng.

Q Did you do anything once you | earned that
the offer had been accepted?

A When | | earned that the offer had been
accepted and it was going forward, |'mdelving that
we had had an ongoi ng Buyer Representation Agreenent
and that we had one that was currently active unti
the next July.

I went through online through California
Associ ation of Realtors |egal, you know, which
access every tinme | access ny portal to bring up to
wite offers or sonething to get access to those docs
aski ng, you know, whether there were an issue and was
routed to a representative fromthemwho went to
l[isten to ny question.

And then was referred to two agents, one in
Pasadena and one in Pal m Desert to, you know, have a

di scussion with them
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And | talked to both of them They called
me and | had a discussion with themabout it. And
both of themindicated to ne that they felt |I had a
case and they were pursuant -- the ownership of the
Ber kshire Hat haway franchise at that tine was in
different hands, but | took it to ny managi ng broker,
the owner of -- at the tinme of the franchise and, you
know, inforned himthat | had had this di scussion
wth CAR | egal who referred ne to two | awers, had a
di scussion with themin Pasadena.

Hi s recomendation was that | seek
representation with sonebody that was | ocal out there
and, you know, engaged a retainer with that attorney
in Pal mDesert.

Q Ckay. So the CRA [sic] legal, are these
just lawers that are available to give advice to
agent s?

A That' s ny under st andi ng.

Q kay. There's no formal representation or
anything |ike that?

A Not that |I'm aware of.

Q Ckay. And what did Berkshire Hat haway do
with the information that you provided thenf

A They asked for any supporting docunents and

spoke with the attorney who said she felt | had a
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case and that | had retained during the process.
Then the franchi se was sold to anot her conpany.

Q Ckay. Did Berkshire Hat haway want to pursue
the claiminitially?

A The case was brought -- the claimwas
brought to the new owners of the Berkshire Hat haway
franchi se who agreed to take the case on.

Q The prior owners weren't --

A Looki ng at --

Q -- interested?

A The prior owners were leaving it up to ny
representing attorney at that tinme. The new owners
of the Berkshire Hat haway franchi se agreed to take on
t he case, represent the case.

Q Ckay. Now, you're bringing this case
agai nst the Topor's, not Berkshire Hathaway, right?

A That's ny understandi ng, as an individual .

Q kay. And why as an individual do you have
aright to bring this -- do you know why you can
bring this instead of Berkshire Hat haway?

MR. WELSH. He can answer, but | object; it
calls for a | egal concl usion.

THE WTNESS: | don't know why.
BY MR DEESE:

Q Have you had any di scussions with Berkshire
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Hat haway managenent about them bringi ng the case?

A About their agreenent to bring the case?
Q Yes.

A Yes.

Q And did they believe it was a good idea?
A | don't know.

Q They just left it up to your discretion?

A They agreed to represent it. They didn't
indicate to ne whether they felt it was a good case
or not.

Q Now, you first started sending these BRE s
to the Topor's in 2011, right?

A | first sent BRE's to the Topor's in -- at
the end of 2010 when we wote our first offer which
was out in south La Quinta in a devel opnent call ed
The Pal ns.

Q kay. And when you sent that over to them
you basically said, you know, |ook it over, let ne
know i f you have any questions, right?

A Wth all the docs.

Q Mm hmm  Whenever you sent over a package --

A But | nmean, again, | had a relationship with
themas clients, perspective clients since Septenber
of 2009. So at that point we'd already been | ooking

at, correspondi ng about, discussing properties for 15
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nont hs.

Q Mnhmm  You don't recall ever having a
speci fic conversation, though, wth them about
what - -

A About the BRE?

Q About the BRE

A Yeah. W had phone conversations because it
| ooked lIike this was going to be a | engthy ongoi ng
process | ooking at many types of properties or
| ooki ng at many different devel opnents in an
increasingly refined definition of a property that
t hey were | ooking, you know, the type of |owincone
retirenment property on the golf course in M ssion
Lakes versus the type of high-end, you know, possible
retirenent property that ultinmately they bought three
houses in Rancho La Qui nta.

So that evolved over time, but it |ooked
like it was gonna be an ongoi ng process. And, you
know, Bob had indicated to nme that he was part of a
real estate investnent partnership in Orange County.

So with other people in that investnent
pool, acquired and flipped real estate there,
confortable with the process and the contracts.

Al so, | learned nore and nore about them

t heir backgrounds and their occupation, their
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education level, what their jobs entail. Bob was a
senior corporate fleet salesman for N ssan USA, but
we had di scussions about okay, it's fine if |I'mgonna
be sendi ng you properties, you know, pronoting
properties to you, neeting you, junping in the car
and running out to La Quinta or sonething and opening
properties and | ooking at them on an ongoi ng basi s,
take your tinme, but | would |like to have a Buyer's
Representati on Agreenent in place and here's why.

The response was under stood, you know.

Q kay. Did you explain that the BRE woul dn't
be specific to any property, but would cover the
county for a particular timeframe?

A | don't recall

Q Ckay. Do you recall aside fromjust saying
under stood, that the Topor's had any questions for
you about what the terns of the BRE were?

A They did not articulate those, but Bob never
hesitated to contact ne by phone or e-nmail wth any
guesti ons.

Q kay. Did you ever advise the Topor's to
have soneone outside -- outside of you and themt ake
a l ook at this docunent to understand what their
rights were?

A The only people outside of ne were taking a
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| ook at them
Q Who were those peopl e?
A The managi ng brokers of the franchi se under

whom they were witten because they were actually

bet ween the brokerage with nme acting as the brokerage

agent .

So the agreenment was not just with nme, but

it was with Bennion Deville as a Wndenere franchi see

or Berkshire Hat haway, HLH, as a Berkshire Hat haway

f ranchi see.

Q Do you know who Janes Latta is?

A Janes Latta?

Q L-A-T-T- A

A Yeah.

Q Who' s that?

A He's an agent. | don't knowif he's a
broker for Rancho La Quinta properties. | had

contacted a Janes and tal ked to himon the phone
about showi ng sone of -- at |least a couple of his
listings out there over the years.

And not just with the Topor's, but with
other clients, Janes Latta and anot her gentl eman
naned Ron Royson (phonetic).

Q Did you ever introduce Janmes Latta and Bob

Topor ?
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A No.

Q No reason to ever have him-- Janes was
never the seller's broker on any of the properties
that you nade offers on?

A W never got to a point of introducing them
That doesn't happen often any way where the buyers
are, you know, neeting the sellers or neeting the
sel ler's agent.

The buyers have the own agent usually.
California is a dual -agency state. Sonetines it
happens, but an occasion or a reason never cane up
for it.

Q Ckay.

MR DEESE: | think |I'm al nost done here.
Maybe we can take a 10-m nute break and finish up.
Sound good?

MR. WELSH. Sounds good.

MR. DEESE: Al right. Go off the record.

(Recess.)

MR DEESE: Back on the record.

BY MR DEESE:

Q Al right. M. Swanson, |'Il just rem nd
you, we're back on the record now and you're stil
under oath, right?

A Correct.
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Q Ckay. Now, the previous owners of Berkshire
Hat haway, they weren't interested in pursuing this
claim right?

A | don't know that.

Q When you brought it to themat the tine,
they didn't say that they' d represent you in the
cl ai n?

A They didn't say they would represent ne.
They said that they would allow ne to pursue the

claimon ny own.

Q kay. So you had to acquire your own
att or ney?
A So | retained an attorney.

Q kay. Is this the first tinme you' ve sued a

client under the BRE?

A Yes. |It's the only tine.

Q You ever sued a client for anything el se?
A No.

Q Ckay.

MR. DEESE: Nothing further.

MR. VWELSH. Nothing from ne.

MR. DEESE:. Geat. WlIl, then | propose
that we enter into a stipulation.

MR VELSH: What's that?

MR. DEESE: | propose that we enter into
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a -- read the stipulation regarding the transcript.

MR WELSH Oh. Yeah, that's fine.

MR. DEESE: kay. Well, then for the record
"1l propose that we agree to relieve the reporter of
her statutory duty to maintain custody of the
original transcript.

That after it has been transcribed the
reporter shall send the original transcript to
M. Swanson's counsel.

Counsel will provide the original transcript
to M. Swanson. That he shall have 30 days to read
and review the transcript, make any changes that he
deens appropriate and |listing such changes on the
errata page provided by counsel .

Upon conpl etion of the review and |isting of
t he changes, if any, the witness shall sign the
transcript under penalty of perjury where indicated
at the end of the transcript.

Counsel will maintain custody of original
transcript and will agree to produce it and | odge it
with the arbitrator at the tinme of the hearing or for
any notion for which it nay be required upon
reasonabl e request.

Counsel will also advise all other counsel,

nanely nme, in witing of any changes, corrections,
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additions or deletions nade by the witness at the
time of the review of the transcript.

And he'll provide all counsel wth a copy of
the errata and signature page within 10 days of
Counsel 's recei pt of the original executed transcript
from M. Swanson.

Shoul d the original executed transcript not
be revi ewed, corrected and signed by the w tness
within that tineframe, or should the origina
executed transcript |ater becone |ost or otherw se
unavail able, the parties agree that a certified copy
may be used for all purposes as if it were a duly
executed and corrected original transcript.

So sti pul at ed?

MR WELSH:. Yep.

MR. DEESE: AlIl right. Thank you very nuch
for your tine. W're all done here.

We'll go off the record.

MR WELSH: We're off the record.

(Deposition concluded at 12:14 p.m)
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DECLARATI ON UNDER PENALTY OF PERJURY

|, Dale Swanson, do hereby certify under
penalty of perjury that | have reviewed the foregoing
transcript of ny deposition taken on June 17, 2019;
that | have nade such corrections as appear noted
herein in ink; that my testinony as contai ned herein,

as corrected, is true and correct.

DATED this __ day of :

20 , at , California.

Dal e Swanson
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Pri nted Nane
Si ghat ure

Page/ Li ne

ERRATA SHEET

Dat e

Correction

Reason
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REPORTER S CERTI FI CATI ON

I, Christine Rybicki, Certified Shorthand
Reporter in and for the State of California, do

hereby certify:

That the foregoing witness was by nme duly
sworn; that the deposition was then taken before ne
at the tine and place herein set forth; that the
testi nony and proceedi ngs were reported
stenographically by nme and |ater transcribed into
typewiting under ny direction; that the foregoing is
a true record of the testinony and proceedi ngs taken

at that tine.

I N WTNESS WHERECF, | have subscri bed ny
nane on this date: July 11, 2019.

Christine Rybicki, CSR No. 13481
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